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PREFACE. 


ee ed 


THE new Civil Code for the German Empire (Bürger- 
liches Gesetzbuch für das Deutsche Reich) received the 
Imperial sanction on August 18th, 1896, and came 
into effect on January Ist, 1900. Four French, one 
Spanish, one Italian, and two Japanese translations 
have thus far come to my notice, and possibly there 
may be translations into other languages. The 
present translator himself hopes to bring out a 
Chinese rendering at no distant date. No English 
translation has as yet appeared, and consequently 
the work has not received the attention which it 
deserves in the English-speaking countries (a). 


The need for an English translation is, however, 
undeniable. Unlike the Code Napoleon, the German 
Civil Code is the most carefully worded and scientific- 
ally arranged code extant, representing no less than 
twenty-two years of careful study and research by the 
most eminent German jurists. The late Professor 
Maitland referred to it (in his Political Theories in the 
Middle Ages, p. xvii.) as being ‘‘the most carefully 
considered statement of a nation’s laws that the world 
has ever seen,” while Dr. A. Pearce Higgins speaks 
of it as being ‘‘a standing object-lesson to all States 
that are looking forward in the future to a scheme 


(a) The Yale University Law School is, so far as I know, the only 
law school in the United States which gives regular instruction in the 
German Civil Code. 
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of codification” (6). This monumental work of German 
intellect deserves, therefore, if not a prominent place, 
at least some place in English legal literature. 


Nor is the German Code of mere academic interest 
to the English-speaking peoples. Both England and 
America are closely connected with Germany—the 
former commercially, by its proximity to the Continent ; 
the latter socially, by the great influx of German im- 
migrants in recent years. In this age of international 
intercourse, cases involving the conflict of laws come 
up from time to time, and it is not an uncommon 
thing for an English or American Court to be called 
upon to decide a question of German law. To place 
in the hands of English-speaking lawyers a reliable 
rendering of the Code is my object in undertaking 
this task. How far this object has been attained will 
depend upon the judgment of the profession. 


I have taken great pains to make the translation as 
faithful as possible, and have, in more than one instance, 
sacrificed style to accuracy. The condensed statement of 
the text needs elucidation even to the Germans themselves, 
while the different sections are so mutually dependent 
that it is difficult, if not impossible, fully to comprehend 
the meaning of one without reference to some other 
section or sections. Consequently, such annotations and 
cross-references have, wherever necessary, been added as 
would conduce to a proper appreciation of the text, care 
having been taken not to make the book unwieldy. 
Durmg the progress of this work an important change 
has been made in the plan as originally conceived. In 
order to put the fundamental principles of German civil 


(5) See his able article on ‘‘ The Making of the German Civil Code” 
in the Journal of the Society of Comparative Legislation, New Series, 
No. XIH. 
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law in a clearer light before English-speaking lawyers, 
I thought it advisable to emphasize the salient points of 
similarity and dissimilarity between the German Civil 
Code and the corresponding rules of English law. The 
attempt was finally given up, though not without 
hesitation, and in spite of the fact that much time and 
labour had already been spent in this direction. The 
reasons are threefold. First, those who take an interest 
in the study of this Code may be safely presumed to 
have already a good knowledge of English law, and 
they can, therefore, compare their own system of law 
with that of the Germans in a much better way than 
one to whom both German and English are acquired 
languages. Secondly, the timely appearance of the 
proposed codification of the English civil law (Das 
biirgerliche Recht Englands auf Grundlage einer Kodification) 
and of Dr. Schuster’s admirable work on “The Prin- 
ciples of German Civil Law,” renders the task of 
comparing the two legal systems comparatively easy. 
Lastly, the change was due to an earnest desire to 
reduce the book to as convenient a size as possible. 


Among the numerous works consulted may be 
especially mentioned the following: H. Dernburg’s 
Das bürgerliche Recht des deutschen Reichs und Preussens, 
6 vols.; Ed. Heilfron’s Lehrbuch des bürgerlichen Rechts, 
4 vols.; F. Endemanu’s Lehrbuch des bürgerlichen Rechts, _ 
3 vols.; K. Cosack’s Lehrbuch des deutschen bürgerlichen 
Rechts, 2 vols.; G. Planck’s Bürgerliches Gesetzbuch mit 
Einführungsgesetz, 6 vols.; J. v. Staudinger’s Kommentar 
zum bürgerlichen Gesetzbuch, 6 vols.; and L. Enneccerus 
and H. O. Lehmann’s Das bürgerliche Recht, 2 vols. 
Among the different editions of the Code which I 
have made use of are those by H. Rosenthal, 
A. Achilles, W. and F. Brandis, O. Fisher and W. 
Henle. I have also derived much help from the 
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various translations in different languages. To all 
these authors, commentators and translators, I gladly 
acknowledge my indebtedness, but to no one am I 
under deeper obligation for the rendering of some of 
the technical terms and expressions than to my 
former teacher, Prof. E. V. Raynotps, D.C.L., of the 
Yale Law School. It is he who has revealed to me 
the scientific value of comparative law, and who has, 
above all, taught me that the study of law is not 
merely a profession, but is a science in the truest 
sense of the word. Grateful acknowledgment is also 
due to A. S. Gaye, Esq., M.A., Barrister-at- Law, 
for reading over the manuscripts and for valuable 
suggestions and corrections which have safeguarded 
me from falling into many a serious mistake; and to 
Dr. E. J. Schuster for his personal advice, and specially 
for his kindness in permitting me to adopt many of 
the technical terms which he has so ably translated. 
Finally, I desire to express my sincere thanks to my 
former teacher, J. BromLEY Eames, Esq., M.A., B.C.L., 
Barrister-at-Law, for encouragement in various ways, 
and to my honoured friend, Dr. FeLıx MEYER, Justice 
of the Prussian Supreme Court of Judicature, whose 
profound learning in comparative law has always been 
my admiration. 


If this edition of the German Civil Code creates 
among the English-speaking peoples an interest, how- 
ever slight, in the study of comparative law, the 
labour which I have bestowed on this work will be 
amply repaid. 


C. H. W. 


CHARLOTTENBURG, BERLIN. 
August 1st, 1907. 
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HISTORICAL INTRODUCTION. 


oe 


To the Germans the enactment of a civil code for 
the whole Empire is of the greatest importance, when 
the pre-existing legal circumstances are taken into 
consideration. In 1495 the Roman law was “re- 
ceived” in Germany as the common law of the land. 
“The Roman law as ‘received,’ though in theory 
Justinian, was in practice the law that had been 
elaborated by a long race of Italian commentators 
and glossators. This ‘reception’ also was only as a 
supplement to the local customary law; ‘it came to 
the aid of particularism.’ Whole departments of law 
affecting the every-day life of the people—family 
law, land law, marriage, succession—were for cen- 
turies largely governed by old Germanic customs as 
they had been transformed by feudal influences. It 
was in the law of obligations that Roman law exerted 
its greatest influence. The local customs, however, after 
the reception required to be proved as such, while 
the Courts took judicial notice of the Roman common 
law, and as proof was often difficult, the chief 
Germanic survivals came from those customs which 
had been reduced to writing.” According to the in- 
formations furnished to the Reichstag by the Imperial 
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Office of Justice, the division of the Empire from a 
juridical standpoint was as follows: 


(1) In the heart of Germany lies an immense 
territory extending from the Alps to the 
Baltic Sea, from the River Weser to the 
River Elbe, and from the Black Forest to 
Bohemia, and containing a population of 
16,500,000. This region was subject to the 
Gemeines Recht, i.e., the Roman common law 
as received in 1459, and numerous ancient 
local laws, urban laws, privileges and statutes. 

(2) In Prussia, with a population of 21,200,000, 
the Prussian Code of 1794 (Das allgemeine 
Landrecht für die Königlich-preussischen Staaten) 
prevailed. 

(3) In the Rhine Provinces, 6,700,000 of the in- 
habitants were subject to the Code Napoleon 
of 1804, and 1,700,000 to the Badisches Land- 
recht of 1809. 

(4) In Saxony, containing a population of 3,500,000, 
the Sächsisches bürgerliches Gesetzbuch of 1863 
was in force. 


(5) In Schleswig-Holstein, with a population of 
15,000, the Danish law of 1683 obtained. 


(6) A small district in Bavaria, having a population 
of not more than 2,500, was subject to the 
(österreichisches allgemeines bürgerliches Gesetz- 
buch of 1811. 


Of these laws, some were written in German, some 
in French, some in Greek, some in Latin, and some 
in Danish. To add to the complexity, each of these 
systems was subject to change by local laws and 
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customs. The situation was vividly depicted by Herr 
Nieberding, Secretary of the Office of Justice (Session 
of February 3, 1896), when he said: ‘‘ What con- 
fidence can people have in their rights when they find, 
as is often the case, that the law of succession is totally 
different in two contiguous places? Here the wife 
inherits; there she has no rights of succession whatso- 
ever; here the brothers and sisters of full blood and 
half-brothers and half-sisters on the father’s side are 
admitted on equal terms; a few steps away their 
rights differ completely.” Such was the legal con- 
dition in Germany prior to the adoption of the Civil 
Code. That such an anomalous state of things could 
have been tolerated for so long a time is a legal 
mystery which remains to be solved. 


The Germans were not, however, slow in realising 
the necessity as well as the importance of the unifi- 
cation of civil legislation. Even as early as the 
beginning of the last century and not long after the 
formation of the German Confederation by the Congress 
of Vienna, a movement was on foot to enact a code 
for the whole Confederation. This gave rise to the 
celebrated dispute between Thibaut and Savigny, and 
it was then that the latter founded the “historical 
school” for which he has ever since been famous. 
Savigny contended with much force and ability that 
the time was not yet ripe for Germany to receive a 
code, and that a nation’s laws could be truly improved 
not so much by artificial means—by Gesetzesrecht (v.e., 
enacted laws)—as by the spontaneous growth of legal 
ideas—by Volksrecht and Juristenrecht (i.e., customary 
laws and legal principles as enunciated by the juris- 
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consults and the tribunals). The final triumph of the 
‘‘ historical school” checked for a time the progress of 
the movement for codification. 


Another serious difficulty to be encountered was the 
constitutionality of such an undertaking, there being 
no central organ in the newly-formed Confederation 
competent to legislate for the whole Union. However, 
popular sentiment grew stronger and stronger in favour 
of legal unification as time went on,.and finally found 
expression in the project for the new Constitution of 
1849, Art. XITI (59) of which declares inter ala com- 
mercial law, bills of exchange, criminal law, and civil 
procedure to be subject to federal regulation. Un- 
fortunately, the project did not go beyond the stage 
of an official draft, and the only result was the 
adoption of a Commercial Code and a Law on Bills 
of Exchange. These were originally enacted as State 
laws by each of the States individually, and it was not 
until after the establishment of the North German 
Confederation in 1867 that they became Federal laws. 
In 1862 a conference representing ten States met at 
Dresden to draft a uniform Code of Obligations which 
was completed after four years’ work, but was never 
adopted. The Constitution of 1867, Art. XIII. (4), 
declared the law of obligations to be within the com- 
petence of the Federal Legislature, and this provision 
was without any extension reproduced in the new 
Constitution of April 16, 1871. The federal legisla- 
tive power was subsequently enlarged by successive 
amendments adopted in 1872 and 1873, and the 
amendment of December 12, 1873, finally conferred 
full powers on the Reichstag to legislate on all matters 
relating to civil law. 
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In February of the following year, in pursuance of 
this amendment, the Bundesrat nominated a com- 
mission of five, officially known as the Vorkommission, 
to fix the plan of the work and the method of pro- 
cedure. The plan recommended by the commission 
was that the task should be entrusted to a com- 
mission, and that each of the main divisions of the 
proposed Code should be allotted to a single member, 
whose work, when once completed, should form the 
basis of deliberation and modification by all the com- 
missioners sitting together. The mode of procedure 
having been approved of by the Bundesrat, a com- 
mission of eleven members—yJurisconsults, professors 
and magistrates—was appointed on July 2 of the 
same year (1874), under the chairmanship of Dr. 
Pape, Privy Councillor and President of the Imperial 
Supreme Court of Commerce. The common law 
element was represented by a distinguished Romanist 
(Windscheid) and an eminent Germanist (Roth); three 
members represented the regions subject to the 
Prussian Code; two, those subject to the Code 
Napoléon; while Bavaria, Wurttemberg, Prussia and 
Saxony were each represented by one member on the 
commission. The allotment of the work was as 
follows: To Gebhard was entrusted the General Part; 
Kiibel, the Law of Obligations (he, however, died 
before the completion of his work, and the com- 
mission relied upon the Dresden Draft of 1866); 
Johow, the Law of Things; Planck, the Family Law; 
and von Schmitt, the Law of Inheritance. After 
thirteen years of labour and discussion, a project, 
known as the “First Project,” was submitted to the 
Imperial Chancellor on December 27, 1887, who in 
turn transmitted it to the Bundesrat. In order to 
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submit it to a thorough examination by the whole 
nation, the project was published in the following 
year, together with five volumes of ‘‘ Motives” (one 
for each book), containing a summary of the existing 
laws and the various reasons which led to their 
adoption or repudiation. 


_As had been expected, the publication of the pro- 
ject gave rise to bitter criticism on all sides. The 
Germanists, headed by the distinguished jurist, Dr. 
Gierke, charged the codifiers with having sacrificed the 
national laws by giving too much predominance to the 
Roman law; the Socialists objected to the Code on 
the ground that it was too favourable to the capitalists, 
and detrimental to the interests of the labouring class. 
Another objection, by no means a slight one, was based 
on the fact that the commission was composed of 
doctrinaires and officials only; that the commercial, 
agricultural and industrial interests were entirely 
neglected ; and that the draft was couched in obscure 
language unintelligible to the lay mind. To pacify 
the popular dissatisfaction, the Bundesrat, on Decem- 
ber 4, 1890, appointed a new extra-parliamentary 
commission of twenty-two members to revise the pro- 
ject. The commission was composed of practical men, 
selected from among various classes of people; four 
of the former members were, however, retained in 
order not to break the thread of the work. The com- 
mission began to sit in April, 1891, and each part of 
the new draft was published as soon as it was com- 
pleted, so that the revisers might be in touch with 
public opinion. In March, 1895, the draft was 
finished; but in view of the public criticism which 
had arisen in the meantime, it was again thoroughly 
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revised, whence its name: ‘ The Second Project: 
Second Version,” or, ‘“‘ The Second Revised Project.” 
In the following October it was presented to the 
Bundesrat, which referred it to its Committee of 
Justice. Another revision took place. The Sixth 
Book on Private International Law was struck out, 
and in lieu thereof certain provisions were drawn 
up and embodied in the Introductory Act. In 
January, 1896, this ‘‘ Third Project,” together with 
an official Memorandum (Denkschrift zum Entwurf eines 
bürgerlichen Gesetzbuches), was transmitted to the Reichstag 
for its consideration. 


It was here that the draft passed through its most 
severe ordeal. After having been subjected to a 
general discussion, it was laid before a committee of 
twenty-one members in which all the political parties 
were represented. The Committee held, altogether, 
fifty-three meetings, and on June 12 it presented its 
report to the House. On June 27 the second reading 
took place. 


The debates were lengthy and animated; but the 
order, the dignity, the patriotism with which they were 
conducted were also significant. The only important 
amendment was that to 1305, fixing the age of twenty- 
one instead of twenty-five as the age at which a 
person is permitted to marry without parental consent. 
The deliberation chiefly centred on the following 
topics : — | 


(1) Interdiction of persons on account of habitual 
drunkenness (6), six speakers taking part in 
the discussion. 
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(2) The juristic personality of associations (21), eight 
speakers, 

(3) The avoidance of juristic acts which are con- 
trary to law, or contra bonos mores (309), eight 
speakers. . 

(4) The liability for damage caused by animals (833), 
twelve speakers. 

(5) The liability for damage caused by game (835), 
thirty speakers. 

(6) The responsibility of public officers (889), eight 
speakers. 


(7) Civil marriage (1303), fourteen speakers. 


(8) Consent of parent to marriage (1305), nine 
speakers. 


(9) Insanity as a ground for divorce (1569), eleven 
speakers. 


(10) Parental power (1589 ei seg.), nine speakers. 
(11) Holograph wills (2231), ten speakers. 


The principal speakers were: Lenzmann, Stadhagen, 
von Cuny, Bachem, Planck, Enneccerius, Niderding, 
Dziembowski, von Buchca, von Stumm, Frohme, Rickert, 
Bebel and Auer. 


After the third reading the Bill passed the Reichstag 
on July 1, the Bundesrat on July 4, and received the 
Imperial sanction on August 18, 1896. It was for- 
mally promulgated on the 24th of the month, and on 
January 1, 1900, it came into effect. Thus for the 
first time in the history of Germany there came into 
being a German Civil Code, in the truest sense of the 
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term, which obtains throughout the length and breadth 
of the Empire (a). 


(a) It may not be out of place to emphasize the fact— very often 
overlooked by foreign readers—that the Civil Code does not cover the 
whole field of German private law. Dr. Schuster (Principles of 
German Civil Law, p. 6) has truly remarked: “In order to find out 
the law on any given point, it is not sufficient to refer to the provisions 
of the B. G. B. and H. G. B.” (these are the usual German abbrevia- 
tions for the Civil and Commercial Codes respectively) “‘ or of any other 
Imperial statute that may be applicable to the matter in hand, but 
that in each case it must be ascertained—(1) whether the subject of 
the inquiry is one on which the State law, including the A. G. (:.e., 
Ausführungsgesetz) of the particular State, contains any supplementary 
provisions; (2) whether any Imperial customary law affects the 
particular subject; (3) whether, in the event of the subject being one 
which may be affected by State law, any local customary law relating 
thereto is in existence. These circumstances alone make it clear that 
the B. G. B. did not, either in intention or in effect, reduce the whole 
of German law into one compact mass.” 


ERRATA ET CORRIGENDA. 


—— 


§ 371, line 1, instead of “promissory note,’ read “vertifioate of indebted- 
ness," 
line 2, instead of ‘‘ note,” read “‘ certifteate.’’ 
§ 1477, line 2, instead of “‘ partnership,’ read ‘‘ community of ownership.” 
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GERMAN CIVIL CODE. 


We, Witttam, by the Grace of God, German Emperor, King of 
Prussia, &c., decree in the name of the Empire, with the consent 
of the Federal Council and the Imperial Parliament, as follows :— 


FIRST BOOK. 
General Principles. 


First SECTION. 
PERSONS. 


FIRST TITLE. 
Natural Persons. 


1, The legal capacity (a) of a human being begins with the 
completion of birth (6). 


2. Majority begins with the completion of the twenty-first year 
of age. 


3. A minor who has completed his eighteenth year of age may 
be declared of full age by order of the Guardianship Court (c). 

By the declaration of majority the minor acquires the legal 
status of a person of full age. 


——— ee ee 


(a) I.e., the capacity to have rights, in contradistinction to the disposing 
capacity (see 104 et seq.), i.e., the capacity to enter into juristic acts. 

(b) However, the maxim tn/fane conceptus pro jam natu habetur is admitted 
by the Code, a child en ventre sa mere being capable of having certain rights 
in matters of succession. See 1923. 

(c) This corresponds to the emancipatio of the Roman Law. 
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4. The declaration of majority is permissible only if the minor 
gives his approval. 

If the minor is under parental power, the approval of the 
parent (d) is also necessary, unless he has neither the care of the 
person nor of the property of the child. For a minor widow the 
approval of the parent is not necessary. 


5. The declaration of majority should issue only if it will 
promote the welfare of the minor. 


6. A person may be interdicted (e): 

(1) if in consequence of insanity or feeble-mindedness he is 
unable to manage his affairs (f) ; 

(2) if by prodigality he exposes himself or his family to the 
danger of want; 

(3) if in consequence of habitual drunkenness he is unable to 
manage his affairs, or exposes himself or his family to 
the danger of want, or endangers the safety of others. 

The interdiction shall be revoked if the cause for the interdiction 
disappears. 


7. A person (g) who resides habitually in a place establishes his 
domicile in that place. 

Domicile may exist simultaneously in several places. 

Domicile is lost if, with the intention of abandoning it, residence 
is discontinued. 


8. A person who is incapable of disposing (4) or is limited in 
disposing capacity (i), may neither establish nor abandon a domicile 
without the consent of his statutory agent. 


9. A person in military service has his domicile in the place 
where he is stationed. In the case of a person whose command 


— 


(d) Usually the father, but sometimes the mother. See 1684. 

(e) This provision applies to minors as well as to persons of fullage. The 
District Court has jurisdiction in such matters. 

(f) Incapacity to manage certain kinds of affairs is not a sufficient ground 
for interdiction. 

(7) This applies only to natural persons. For juristic persons, see 24, 80. 

(A) 104. 

(i) 114. 
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has no home station, the last home station of the command is 
deemed to be the place of his domicile. 

These provisions do not apply to persons in military service who 
are serving only their compulsory term of military service, or who 
may not establish a separate domicile (A). 


10, A wife takes the domicile of her husband. If the husband 
establishes a domicile in a place in a foreign country to which the 
wife does not follow and is not bound to follow him, the wife does 
not take his domicile. 

So long as the husband has no domicile or the wife does not 
take his domicile, the wife may have a separate domicile. 


11, A legitimate child takes the domicile of the father (7), an 
illegitimate child the domicile of the mother, an adopted child the 
domicile of the adoptor. The child retains his domicile until he 
legally abandons it (m). 

A legitimation or adoption not taking place until after the child 
has attained his majority does not affect the domicile of the child. 


12, If the right to the use of a name by a person entitled to 
- it (n) is disputed by another, or if the interest of the person entitled 
is injured by the fact that another uses the same name without 
authority, then the person entitled may demand from the other 
abatement of the injury (0). If a continuance of the injury is to 
be apprehended, he may apply for an injunction. 


13. A person who has disappeared may, subject to the conditions 
provided for by 14 to 17, be declared dead by means of public 
summons. 


14, The declaration of death may be made, if for ten years no 
news has been received that the missing person is alive. It cannot 
be made before the close of the year in which the missing person 
would have completed his thirty-first year of age (7). 





(k) J.e., without the consent of the statutory agent. 8. 

(2) No matter whether he exercises the parental power or not. 

(m) He cannot do so without the consent of his statutory agent (8) until 
he has attained majority. 

(n) This provision applies to natural as well as juristic persons. 

(0) The wrongdoer is also liable to pay damages in certain cases. See 823. 

(p) This provision does not apply to the cases provided for by 15—17. 
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A missing person who would have completed his seventieth year 
of age may be declared dead, if for five years no news has been 
received that he is alive. 

The periods of ten and five years respectively begin to run from 
the close of the last year in which the missing person was reported 
to be still alive. 


15. A person who, as a member of an armed force (g), has taken 
part in a war, has been missed during the war, and has not since 
been heard of, may be declared dead, if three years have elapsed 
since the conclusion of peace. If no conclusion of peace has taken 
place, the three years begin to run from the close of the year in 
which the war was brought to an end. 

A person who accompanies an armed force in the capacity of 
official or servant, or as a volunteer, is also deemed to be a member 
of an armed force. 


16. If a vessel shall have been lost during a sea voyage, any 
person who was on board at the time, and who has been missing 
since the loss of the vessel, may be declared dead, if one year has 
elapsed since the loss. 

The loss of the vessel is presumed if she has not arrived at her 
place of destination, or, if she had no fixed destination, has not 
returned, and if— 

(a) In case of voyages within the Baltic Sea, one year; 

(b) In case of voyages within other European waters, including 

all parts of the Mediterranean, the Black Sea, and the 
Sea of Azov, two years; 
(c) In case of voyages extending beyond European waters, 
three years 
have elapsed since the beginning of the voyage. If news has 
been received of the vessel, the expiration of that period is 
necessary which would have had to elapse if the vessel had taken 
her departure from the place where she was last reported to be. 


17. If a person has been in peril of his life in circumstances (r) 
other than those specified in 15, 16, and has never thereafter been 


(g) Whether of the Empire or of a foreign power makes no difference. 
(7) E.g., fire, explosion, railway accident, &c. 
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reported alıve, he may be declared dead if three years have elapsed 
since the occurrence whereby the peril of life arose. 


18, The declaration of death establishes the presumption (s) 
that the missing person died at the date fixed in the judicial decree 
for declaration of death. 

Unless the ascertained facts indicate some other date, death is 
presumed to have occurred— 

(a) In the cases provided for by 14, at the date at which the 

declaration of death could first lawfully be made; 

(b) In the cases provided for by 15, at the date at which peace 
was concluded, or at the close of the year in which the 
war was brought to an end ; 

(c) In the cases provided for by 16, at the date at which the 
vessel was lost or is presumed to have been lost; 

(d) In the cases provided for by 17, at the date at which the 

“ occurrence took place. 

If the time of death is fixed only as a certain day, death is 

deemed to have taken place at the end of that day. 


19, So long as the declaration of death has not been made, the. 
missing person is presumed to have lived up to the date which, 
according to 18, par. 2, is presumed to be the date of death in the 
absence of any other indication from the ascertained facts; the 
provision of 18, par. 3, applies mutatis mutandis. 


20. If several persons have perished in a common peril, it is 
presumed (¢) that they died simultaneously. 


— mn nn ln ng nn men m - — —— 


(s) This presumption is rebuttable. 
(t) The presumption is rebuttable. 
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6 GENERAL PRINCIPLES. 


SECOND TITLE. 


Juristic Persons. 


I.— Associations. 


1. General Provistons. 


21. An association whose object is not the carrying on of an 
economic enterprise (4), acquires juristic personality by registration 
in the register of associations of the competent District Court. 


22. An association whose object is the carrying on of an 
economic enterprise acquires juristic personality, in the absence of 
special provisions of Imperial law, by grant from the State. The 
power to make such grant belongs to the State in whose territory 
the association has its seat (=). 


28. An association whose seat is not in any State may, in the 
absence of special provisions of Imperial law, be granted juristio 
personality by resolution of the Federal Council. 


24, Unless it is otherwise provided, the place where the affairs 
of an association are managed is deemed to be its seat (y). 


25. The constitution of an association having juristic personality, 
so far as it does not depend upon the following provisions, is 
determined by the articles of the association. 


26. The association must have a directorate. The directorate 
may consist of several persons. 


(u) The term ‘‘economic enterprise” (wirtschaftlicher Geschäftsbetrieb) is 
almost incapable of definition. It has a broader meaning than the more 
familiar term ‘‘ commercial enterprise,” as it also includes any enterprise 
which is carried on not for pecuniary profits, but for the mere convenience 
of its members, as, e.g., the students’ co-operative societies of some of the 
American universities. This term is discussed at great length in the French 
official translation of the Code (p. 23), and the references contained therein. 
See Bibliography, Appendix B. 

(x) Associations which have not acquired juristic personality are treated 
as partnerships. 64. 

(y) This corresponds to the ‘‘ domicile” of a natural person. 
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The directorate represents the association in judicial proceedings 
and in all other affairs; it is in the position of a statutory 
agent (s). The extent of its representative authority, as against 
third persons (a), may be limited by the articles. 


27. The appointment of the directors is effected by resolution 
carried at a members’ meeting (6). 

The appointment is revocable at any time, without prejudice to 
any claim for agreed compensation. The revocability may be 
limited by the articles to the case where a grave reason for the 
revocation exists; such reasons are, e.g., gross breach of duty, or 
incapacity for the proper management of business. 

The provisions of 664 to 670, applicable to mandate, apply, 
mutatis mutandis, to the management of affairs by the directorate. 


28. If the directorate consists of several persons, the carrying of 
their resolutions is regulated by the provisions of 32, 34, applicable 
to resolutions of the members of the association (c). 

If a declaration of intention is required to be served upon an 
association, it is sufficient if it be served upon one of the directors. 


29. If a requisite quorum of directors cannot be formed, the 
District Court in whose district the association has its seat shall, 
in urgent cases and upon the application of an interested party (d), 
appoint temporary directors to act for the time being. 


30. It may be provided by the articles that, besides the 
directorate, special agents are to be appointed to attend to 
particular matters of business. The authority of such an agent 
extends, in case of doubt, to all juristic acts which ordinarily come 
within the scope of the particular kind of business assigned to him. 


(z) Besides the ordinary duties of a statutory agent (164—181), it has 
certain other special duties. 36, 42, par. 2, 48. In the case of a ‘‘ regis- 
tered association,” also the duties specified in 59, 67, 71, 72, 76, 78. 

(a) They are bound to take notice of the limitation of power specified in 
the articles. Cf. 64, sentence 2. 

(b) 40. 

(c) 40. 

(d) Whether he is a member of the association or not makes no difference, 
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31. The association is responsible for any damage which the 
directorate, a director, or other duly (e) appointed agent may cause 
to a third party by an act giving rise to a claim for compensation, 
provided that such act was done in the execution of its or his 
official duties (/). 


32. The affairs of the association, so far as they are not required 
to be managed by the directorate or some other representative 
body of the association, are regulated by resolutions carried at a 
meeting of the members. It is necessary to the validity of a 
resolution that the object shall be stated in the notice calling the 
meeting. A resolution is carried if a majority of the members 
present vote in favour of it (9). 

A. resolution is also valid without a meeting of the members, 
if all the members declare in writing their consent to the 
resolution (7). 


33. For a resolution involving an alteration in the articles a 
majority of three-fourths of the members present is necessary. 
For an alteration in the objects for which the association was 
formed the consent of all the members is necessary ; the consent of 
members not present must be given in writing (t). 

If the juristic personality of the association depends upon grant, 
for every alteration in the articles the ratification of the State, or, 
in case the grant is made by the Federal Council, the ratification 
of the Federal Council, is necessary (A). 


34, A member shall not vote(/) upon any resolution which 
relates to the entering into a juristic act between himself and the 
association, or to the institution or settlement of legal proceedings 
between himself and the association. 


(e) The word ‘‘duly” is a somewhat free translation of the German ex- 
pression verfassungsmässig, which means literally ‘‘in accordance with the 
articles.” 

(f) This provision enlarges the liability provided for in 831. 

(g) No resolution if the votes are equal. 

(h) This provision may be modified by the articles. 40. 

(*) Ibid. In the case of registered associations any alteration in the 
articles must also be registered. 71, 77. 

(k) Cf. 40. 

(?) He can, nevertheless, participate in the discussion. 


JURISTIC PERSONS. 9 


35. Personal rights of one member may not be infringed by 
resolution at a members’ meeting without such member’s consent. 


36, A members’ meeting shall be called in the cases provided 
for by the articles, and whenever the interest of the association 
requires it. 


37. A members’ meeting shall be called if the proportion of the 
members fixed by the articles, or, in the absence of such a provision, 
one-tenth of the members demand it in writing, with a statement 
of the object and reasons (m). 

If this demand be not complied with, the District Court in whose 
district the association has its seat may (r) authorise the members 
who have made the demand to call the meeting, and may provide 
for the chairmanship of the meeting. In the notice calling the 
meeting reference must be made to such authorisation. 


38. Membership is not transferable, and does not pass by 
inheritance. The exercise of the right of membership may not be 
delegated to another person (0). 


39. Members are entitled to withdraw from the association. 

It may be provided by the articles that withdrawal is permissible 
only at the end of a business year, or not until the expiration of a 
fixed period after notice; such period may amount at most to two 
years. 


40. The provisions of 27, pars. 1, 3, 28, par. 1, and of 32, 33, 
38 do not apply where the articles provide otherwise. 


41, An association may be dissolved by resolution carried at a 
members’ meeting (). For such resolution a majority of three- 
fourths of the members present is necessary, unless the articles pro- 
vide otherwise. 


(m) The directorate cannot question the validity of the reasons for calling 
the meeting; it has simply to carry out the resolution of the members. 

(n) But not “‘ must.” 

(0) This does not apply to a ‘‘ statutory agent” nor to the directorate of a 
juristic person, because they are not ‘‘ another person” within the meaning 
of this provision. Cf. 40. 

(p) See 74, par. 2. 
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42. An association loses juristio personality by the institution of 
bankruptcy proceedings. 

In case of insolvency (g) the directorate shall apply for the 
institution of bankruptcy proceedings. If the making of the 
application is delayed, those directors to whom any fault can be 
imputed causing the delay are responsible to the creditors for any 
damage arising therefrom; they are liable as joint debtors. 


43. Juristic personality may be withdrawn from an association 
if public interests are endangered by any illegal resolution carried 
at a members’ meeting, or by illegal conduct of the directorate. 

Juristic personality may be withdrawn from an association 
. whose object, according to the articles, is not the carrying on 
of an economic enterprise, if it pursues such an object (1). 

Juristic personality may be withdrawn from an association 
which, according to the articles, has not a political, social-political, 
or religious object, if it pursues such an object (s). 

Juristic personality may be withdrawn from an association 
whose juristic personality depends upon grant, if it pursues any 
other object than that specified in the articles. 


44, The jurisdiction and the procedure are determined, in the 
cases provided for by 43, according to the provisions of the State 
laws applicable to contentious administrative matters. Where 
there is no contentious administrative procedure (?), the provisions 
of 20, 21 of the Industrial Code (v) apply ; the decision is given in 
the first instance by the superior administrative authority in whose 
district the association has its seat. 





(q) The fact that the association will be capable of discharging its liabilities 
after collecting its assets is immaterial. ‘‘ Insolvency ” is, therefore, only a 
free translation of the word Überschuldung, which means literally ‘over- 
indebtedness.” 

(r) Corollary of 21. Ä 

(8) Corollary of 61. A further ground for the withdrawal of personality 
exists in the case of registered associations. See 73. 

(t) Verwaltungsstreitverfahren. 

(u) 20 of the Industrial Code provides in substance that appeal to the next 
higher authority against the decision is permissible within fourteen days 
after the decision has been given. 21 specifics the different authorities and 
the mode of procedure. 
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If the juristio personality depends upon grant by the Federal 
Council, it can be withdrawn (only) by resolution of the Federal 
Council. 


45. On the dissolution of the association or the withdrawal of 
juristic personality, its property devolves upon the persons (z) 
designated in the articles. 

It may be prescribed in the articles that the persons so entitled 
shall be designated by resolution carried at a members’ meeting, or 
by some other representative body of the association. If the object 
of the association is not the carrying on of an economic enterprise, 
a members’ meeting may, even without such a provision, assign the 
property to a public foundation or institution. 

If no persons shall have been so designated the property 
devolves, if the association according to the articles was intended 
to benefit its members exclusively, upon those who were members 
at the time of the dissolution or withdrawal of juristic personality, 
in equal shares; otherwise, upon the Treasury of the State in 
whose territory the association had its seat (y). 


46. If the property of the association devolves upon the 
Treasury, the provisions relating to inheritances devolving upon 
the Treasury as statutory heir apply mutatis mutandis (z). The 
Treasury shall, so far as is possible, use the property in a manner 
suitable for the carrying out of the objects of the association. 


47, If the property of the association does not devolve upon 
the Treasury, a liquidation must take place (a). 


48. The liquidation is effected by the directorate. Other 
persons may also be appointed liquidators; the provisions appli- 
cable to the appointment of the directorate apply also to the 
appointment of liquidators. 

The liquidators have the legal status of the directorate, unless a 
contrary intention appears from the object of the liquidation. 

If there are several liquidators, their resolutions shall be carried 
unanimously, unless it is otherwise provided. 


(x) Whether they are natural or juristic persons makes no difference. 
(y) See, however, I. A., Art. 85. 

(z) 1922, 1936, 1942, par. 2, 1966, 2011. 

(a) The articles cannot provide otherwise. 
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49, The liquidators shall wind up current business, collect claims, 
convert the property into money, satisfy the creditors, and distri- 
bute the residue among the persons entitled to it. The liquidators 
may also enter upon new transactions for the purpose of winding 
up uncompleted transactions. The collection of claims and the 
conversion of the property into money may be dispensed with, in 
so far as these measures are not necessary for the satisfaction of 
the creditors, or for the distribution of the residue among the 
persons entitled to it. 

The association is deemed to exist so far as is necessary for 
carrying out the object of the liquidation until the liquidation is 
completed. 


50. The dissolution of the association or the withdrawal of 
juristic personality shall be publicly notified by the liquidators. 
In the notification creditors shall be invited to present their claims. 
The notification is made in the newspaper selected by the articles 
for the publication of notices, failing which, in the newspaper 
selected for the publication of the notices of the District Court in 
whose district the association had its seat. The notification is 
deemed to have been effected at the expiration of the second day 
after the insertion or after the first insertion. 

Known creditors shall be invited by special communication to 
present their claims. 


51. The property cannot be distributed to the persons entitled 
to it before the expiration of one year after the notification of 
the dissolution of the association or the withdrawal of juristic 
personality. 


52. If a known creditor does not present himself, the amount 
of his debt shall be lodged (2) for the creditor if the right to make 
the lodgment exists (c). 

If the discharge of a liability is for the time being impracticable, 
or if a liability is contested, the property shall be distributed to 
the persons entitled to it only if security has been given to the 
creditor (d). 


(b) 372 ef seq. (c) 872, (d) 232 ef seq. 
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53. Liquidators who fail to perform the duties imposed upon 
them by 42, par. 2, and 50 to 52, or distribute the property to 
those entitled to it before the satisfaction of the creditors, are, 
if any fault can be imputed to them, responsible to the creditors 
for any damage arising therefrom; they are liable as joint 
debtors. 


54. Associations which have not juristic personality are subject 
to the provisions relating to partnership. If a member of such an 
association, acting in the name of the association, enters into a 
juristic act with a third party, that member is personally liable ; 
if several members so act, they are liable as joint debtors (e). 


2. Registered Associations. 


55. The registration of an association of the kind specified in 
21 shall be made in the register of associations in the Distriet Court 
in whose district the association has its seat (/). 


56. Registration should take place only if the number of 
members amounts to at least seven (g). 


57. The articles must state the objects, the name and the seat 
of the association, and must show that the association is to be 
registered. 

The name should be readily distinguishable from the names of 
existing associations registered in the same place or in the same 
- commune. 


§8. The articles should contain provisions : 

(1) Concerning the admission and withdrawal of members. 

(2) As to whether and what contributions are to be made by 
the members. 

(3) Concerning the constitution of the directorate. 

(4) Concerning the conditions under which meetings of the 
members shall be called, the form of the notice calling 
the meetings, and the authentication of resolutions. 


(ce) See 705 et seq. (f) 24. (g) 73. 
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69. The directorate shall make an application (4) for registration 
of the association. 
To the application shall be annexed : 
(1) The articles in original and copy. 
(2) A copy of the minutes relating to the appointment of the 
directorate. 
The articles should be signed by at least seven members, and 
should contain a statement of the date when the articles were 
adopted. 


60. If the application for registration does not satisfy the 
requirements of 56 to 59, it shall be rejected by the District Court 
with a statement of the reasons. 

An immediate appeal, according to the provisions of the Code of 
Civil Procedure (#), may be lodged against the order for rejection. 


61. If the application is allowed, the District Court shall com- 
municate it to the competent administrative authority. 

The administrative authority may take objection to the regis- 
tration (A) if the association is illegal or is liable to be suppressed 
under the public law of associations, or if it pursues a political, 
social-political, or religious object. 


62, If the administrative authority takes objection, the District 
Court shall communicate the objection to the directorate. 

The objection may be contested by the contentious adminis- . 
trative procedure, or where such does not exist, by the procedure 
of Rekurs, subject to the conditions specified in 20 and 21 of the 
Industrial Code (2). 


63. Unless the administrative authority informs the District 
Court that no objection is taken, registration cannot take place 
until six weeks have elapsed since the communication of the 
application to the administrative authority and no objection has 
been taken, or until the objection taken has been definitely 
rebutted. 


(h) As to the form of the application, see 77, 129. 

(:) The appeal (Zeschwerde) must be lodged within the period of two weeks. 
For further particulars, see 530—-540 of the Code of Civil Procedure. 

(k) This must take place within six weeks after receipt of the communica- 
tion. 63. 

(7) See note (x) to 44. 
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64, In the registration the name and the seat of the association, 
the date on which the articles were adopted, and the names of the 
directors shall be entered in the register of associations. Provisions 
which limit the power of the directorate to represent the association, 
or regulate the carrying of resolutions by the directorate otherwise 
than as provided for by 28, par. 1, shall also be entered. 


65. Upon registration, the name of the association receives the 
title “‘ registered association ”’ (m). 


66. The District Court shall publish the registration in the 
newspaper selected for the publication of its notices. 

The original of the articles shall be marked “ registered,” and 
shall be returned. The copy is certified by the District Court and 
filed with the other documents. 


67. Every change in the directorate, as well as a re-appointment 
of a director, shall be reported by the directorate for registration. 
A copy of the minutes recording the change or the re-appointment 
shall be annexed to the report. 

The registration of directors appointed by the Court is done by 
the Court of its own motion. 


68. If a juristic act has been entered into by the former 
directors with a third party, a change in the directorate may be 
set up against the third party only if it was registered in the 
register of associations or known to the third party at the time 
when the juristic act was entered into. If the change has been 
registered it does not avail against the third party, if he does not 
know it (n) and his ignorance is not due to negligence. 


69. The proof that the directorate consists of the persons named 
in the register is, as against public authorities, furnished by a 
certificate of the registration by the District Court. 


(m) The German term for this is Eingetragener Verein. The name of the 
association must have this title; the abbreviated form EF. V. is, however, 
permissible. 

(x) Since everyone has a right to inspect the register of associations, it is 
presumed that he has knowledge of it, unless he can offer proof to the con- 
trary. 
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70. The provisions of 68 apply also to provisions which limit 
the scope of the authority of the directorate to represent the 
association, or which regulate the carrying of resolutions by the 
directorate otherwise than as provided for by 28, par. 1. 


71. Alterations of the articles require to be entered in the 
register of associations in order to be effective. The alteration 
shall be reported for registration by the directorate. To the report 
shall be annexed the resolution containing the alteration, in 
original and copy. 

The provisions of 60 to 64, and of 66, par. 2, apply mutatis 
mutandis. 


72. The directorate shall deliver to the District Court, on 
demand by the latter at any time, a list of the members of the 
association (0). 


73. If the number of the members of the association falls 
below three, the District Court shall withdraw juristic personality 
from the association upon application by the directorate, and if the 
application is not made within three months, of its own motion 
after a hearing of the directorate. The order to withdraw juristio 
personality shall be communicated to the association. An imme- 
diate appeal according to the provisions of the Code of Civil 
Procedure (») may be lodged against the order. 

The association loses juristic personality as soon as the order 
ceases to be appealable. 


74. Both the dissolution of the association and the withdrawal 
of juristic personality shall be entered in the register of asso- 
ciations. In the case of the institution of bankruptcy proceedings 
the entry is dispensed with (g). 

Where the association is dissolved by resolution carried at a 
members’ meeting, or by the expiration of the time fixed for the 
duration of the association, the directorate shall report the dis- 


(0) Cf. 78. 

(p) See note (7) to 60. 

(q) Because the institution of bankruptcy proceedings necessarily involves 
the loss of juristic personality (42, par. 1), and must be registered by the 
Court of its own motion. 75. 


~ 
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solution for registration. In the former case a copy of the 
resolution for dissolution shall be annexed to the report. 

If juristic personality is withdrawn from the association under 
43, or if the association is dissolved under the public law of 
associations, the registration is made upon notification by the 
competent authority. 


75. The institution of bankruptcy proceedings shall be registered 
by the Court of its own motion. The same rule applies to the 
cancellation of the order for the institution of proceedings. 


76. The names of the liquidators shall be entered in the 
register of associations. The same rule applies to provisions which 
regulate the carrying of resolutions by the liquidators otherwise 
than as provided for by 48, par. 3. 

The report for registration shall be made by the directorate, and 
in case of later alterations, by the liquidators. To the report for 
registration of the names of the liquidators appointed by resolu- 
tion carried at a members’ meeting a copy of the resolution shall 
be annexed; to the report for registration of a provision relating 
to the carrying of resolutions by the liquidators a copy of the 
minutes containing the provision shall be annexed. 

The registration of liquidators appointed by the Court is done 
by the Court of its own motion. 


77. The reports for the register of associations shall be made 
both by the directors and by the liquidators by means of a publicly 
certified declaration (r). 


78. The District Court may enforce the observance by the 
directors of the provisions of 67, par. 1, 71, par. 1, 72, 74, par. 2, 
and 76 by exacting penalties. A single penalty cannot exceed the 
sum of three hundred marks. 

In the same manner the liquidators may be compelled to observe 
the provisions of 76. 


79, Any person is permitted to inspect the register of associa- 
tions and the documents submitted to the District Court by the 
association. A copy of the records may be obtained; the copy 
shall be certified on demand. | 


———eee En or, tr je nen, 


(r) Cf. 129. 
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II.—Foundations. 


80. For the oreation of a foundation with juristic personality, 
besides the act of foundation, the ratification of the State in whose 
territory the foundation is to have its seat is necessary. If the 
foundation is not to have its seat in any State, the ratification of 
the Federal Council is necessary. Unless it is otherwise provided, 
the place where its affairs are managed is deemed to be the seat of 
the foundation. 


81. An act of foundation inter viros is required to be in 
writing (8). 

Before the ratification is given the founder is entitled to revoke. 
If application has been made to the competent authority for its 
ratification, the revocation may be communicated only to the same 
authority. The heir of the founder is not entitled to revoke, if 
the founder has filed his application with the competent authority, 
or where the act of foundation is authenticated by a court or 
notary, has instructed the court or the notary at the time of or 
after the authentication to file the application. 


82. If the foundation is ratified the founder is bound to 
transfer to the foundation the property specified in the act of 
foundation. Rights which can be transferred by a mere contract 
of assignment (¢) pass to the foundation upon ratification, unless a 
contrary intention of the founder appears from the act of 
foundation. 


83. If the act of foundation consists of a disposition mortis 
causa (u), the Probate Court shall obtain the ratification, unless it 
is applied for by the heir or the executor. 


84. If the foundation is not ratified until after the death of the 
founder, it is deemed, in respect to the dispositions of the founder, 
to have been already created before his death. 


—S 


(s) Cf. 126. 

(t) See 398—400, 870, 931, 1153 et seq., 1274. 

(u) It may be a unilateral act, as, e.g., a will (2231), or a bilateral act, as, 
e.g., a contract of inheritance (2274). 











JURISTIC PERSONS. 19 


85. The constitution of a foundation is determined, so far as 
it does not depend upon Imperial or State law, by the act of 
foundation. 


86, The provisions of 26, 27, par. 3, and 28 to 31, 42 apply 
mutatis mutandis to foundations; the provisions of 27, par. 3, and 
28, par. 1, however, only in so far as a contrary intention does not 
appear from the constitution, e.g. from the fact that.the affairs of 
the foundation are managed by a public authority. The pro- 
visions of 28, par. 2, and 29 do not apply to foundations whose 
affairs are managed by a public authority. 


87, If the fulfilment of the object of the foundation has become 
impossible, or if it endangers public interests, tne competent 
authority may apply the foundation to a different object or may 
suppress it. 

In changing the object the intention of the founder shall be 
considered as far as possible; care is especially to be taken that 
the proceeds of the property of the foundation continue to be 
applied as far as possible in accordance with the will of the founder 
for the benefit of those persons whom he intended to benefit. The 
authority may alter the constitution of the foundation, so far as the 
change of object demands it. 

Before the change of the object and the alteration of the consti- 
tution the directorate of the foundation should be heard. 


88, On the extinction of the foundation its property devolves 
upon the persons designated by its constitution. The provisions of 
46 to 53 apply mutatis mutandis. 


3. Juristic Persons under Public Law (2). 


89. The provision of 31 applies mutatis mutandis to the Treasury 
as well as to corporations, foundations and institutions under public 
law. 

The same rule applies to the provisions of 42, par. 2, in so far as 
bankruptcy is permissible in the case of corporations, foundations 
and institutions under public law. 


(x) The provisions of 80—88 do not apply to juristic persons under public 
law. ; 


c2 
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SECOND SECTION. 
THINGS. 
90. Things, in the legal sense, are corporeal objects only. 


91, Fungible things, in the legal sense, are moveable things 
which in ordinary dealings are customarily determined by number, 
measure, or weight. 


92. Consumable things, in the legal sense, are moveable things 
whose ultimate use consists in being consumed or disposed of. 

Consumable things include also moveables which constitute a 
stock-in-trade or other aggregate of things whose ultimate use 
consists in being disposed of piecemeal. 


93. Component parts of a thing which cannot be separated from 
one another without destroying or essentially changing the one or 
the other (i.e., essential component parts) may not be the object of 
separate rights. 


94, The essential component parts of land are things which are 
firmly affixed to the soil, e.g., buildings, and the products of the 
land, so long as they are connected with the soil. Seed upon being 
sown, a plant upon being planted (y), respectively become essential 
component parts of the land. 

The essential component parts of a building are things which 
are parts of the structure of the building (2). 


95. Things do not become component parts of land which are 
affixed to the soil only for a temporary purpose. The same rule 
applies to a building or other structure which, in the exercise of a 
right over another person’s land, has been affixed to the land by 
the person who has such right. 

Things which are attached to a building only for a temporary 
purpose do not become component parts of the building. 


(y) It is not necessary that it should have taken root. 

(z) Since the different stories of & building are its essential component 
parts, it is impossible for a person to have ownership of a separate story. 
An exception to this rule is, however, allowed by Art. 182 of the I. A. 
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96. Rights which are connected with the ownership of land (a) 
are deemed to be component parts of the land (6). 


97. Accessories are moveables (c), which, without being com- 
ponent parts of the principal thing, are intended to serve the 
economic purpose of the principal thing, and stand in a local rela- 
tion to it suitable for the carrying out of this intention. A thing 
is not an accessory if it is not regarded in ordinary dealings as an 
accessory. 

The temporary use of a thing to serve the economic purpose of 
another does not constitute it an accessory (d). The temporary 
separation of an accessory from the principal thing does not 
terminate it as accessory. 


98. The economic purpose of the principal thing is served : 

(1) In the case of a building permanently fitted up for indus- 
trial operations, as a mill, a forge, a brewery, a factory, 
by the machines and other implements intended for 
the operations ; 

(2) In the case of a farm, by the tools and cattle intended 
for the operations of husbandry, the farm products, so 
far as they are necessary for the continuation of the 
husbandry up to the time at which a new supply of 
the like or similar products will presumably be obtained, 
and the existing stock of manure produced upon the 
farm (e). 


99. Fruits of a thing are the products of the thing, and such 
other yield as is obtained from the thing consistently with the use 
for which the thing is intended. 





(4) Such rights are: real servitudes (1018), real right of pre-emption 
(1094, par. 2), perpetual charges on land (1105, par. 2). 

(b) That is to say a disposition relating to the land will also affect these 
rights. 

(c) A piece of land cannot, therefore, be an accessory of another piece of 
land, although it can be made a ““ component part” of the latter by an entry 
in the land register. 

(d) The legal effect of a thing becoming an accessory is that, in the 
majority of cases, any disposition affecting the principal thing affects also 
the accessory. 

(e) These two instances are given by way of illustration only; they are not 
intended to be exhaustive. 
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Fruits of a right are the proceeds which the right affords con- 
sistently with its object, e.g. in the case of a right to the acquisi- 
tion of component parts of the soil, the component parts acquired. 

Fruits include also the proceeds which a thing or a right affords 
by virtue of a legal relation (f). 


100. Emoluments are the fruits of a thing or a right as well as 
the advantages which the use of the thing or the right affords. 


101. A person who is entitled to receive the fruits of a thing or 
of a right up to or from a given time, is, unless it is otherwise 
provided, entitled to: 

(1) The products specified in 99, par. 1, and the component 
parts, even if he is to receive them as fruits of a right, 
in so far as they have been separated from the thing 
during the existence of his right; 

(2) Other fruits (9), in so far as they become due during the 
existence of his right; if, however, the fruits consist in 
compensation for the relinquishment of the use or of the 
enjoyment of the fruits, in interest, dividends, or other 
periodical income, he is entitled to a part proportionate 
to the duration of his right. 


102. A person who is bound to hand over fruits may demand 
compensation for the expenses incurred in the production of the 
fruits, in so far as these were incurred by proper methods of pro- 
duction, and do not exceed the value of the fruits. 


103, A person who is bound to bear the charges upon a thing 
or a right up to or from a given time shall, unless it is otherwise 
provided (4), bear the periodical charges proportionately to the 
duration of his obligation; and other charges, in so far as they are 
payable during the existence of his obligation. 


(/) In the language of German text-books these are usually known as 
‘‘juristic” or ‘‘civil” fruits, as, e.y., rent, interest, &c., while those men- 
tioned in the preceding two paragraphs are usually known as “natural ” 
fruite. 

(g) Z.e., ‘‘civil” fruits. 

(h) By juristic act (e.g., contract, will, &o.) or by law (e.g., 995, 1047). 
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THIRD SECTION. 


JURISTIC ACTS, 


FIRST TITLE. 
Disposing Capacity. 
104. A person is incapable of disposing— 

(1) Who has not completed his seventh year of age; 

(2) Who is in a condition of morbid disturbance of the mental 
activity incompatible with a free determination of the 
will, in so far as the condition is not temporary in its 
nature ; 

(3) Who has been interdioted on account of insanity (¢). 


105. The declaration of intention of a person incapable of 
disposing is void (k). 

A declaration is also void which is made in a condition of 
unconsciousness or temporary disturbance of the mental activity. 


106, A minor who has completed his seventh year of age is 
limited in disposing capacity (/) as provided for in 107 to 113. 


107. A minor requires, for a declaration of intention whereby 
he does not merely acquire a legal advantage, the approval (m) of 
his statutory agent. 


108, If the minor enters into a contract without the necessary 
approval of his statutory agent the contract is void, unless ratified 
by the agent (7). 


i a SS Sts ti = nn nn a ry u 
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(7) Those persons interdicted on other grounds are only “limited in 
disposing capacity.” 114, 106. 

(k) A declaration of intention made io a person incapable of disposing is 
also void. 131, par. 1. 

(?) Cf. 131, par. 2. For the capacity to enter into a marriage, see 1303, 
1304; to make a will, 2229. 

(m) I.e., precedent consent. 183. 

(n) As to the form of the ratification, see 182, par. 2; as to its effects, 
see 184. 
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If the other party demands the agent to declare whether or not 
he ratifies, the declaration may be made only to him ; a ratification 
or refusal to ratify declared to the minor before the demand is of 
no effect. The ratification may be declared only before the ex- 
piration of two weeks after receipt of the demand; if it is not 
given it is deemed to have been refused. 

If the minor has become capable of disposing without limitation, 
his own ratification takes the place of the ratification of the agent. 


109, Before ratification of the contract the other party is entitled 
to revoke it. The revocation may also be declared to the minor. 

If the other party was aware of the minority, he may revoke 
only if the minor has stated, contrary to the truth, that he had the 
approval of his agent; even in this case he may not revoke if he 
knew, at the time the contract was entered into, that the approval 
had not been given. 


110. A contract entered into by'a minor without the consent of 
his statutory agent is deemed to be valid ad initio if the minor has 
effected the performance agreed upon with means entrusted to him 
for this purpose, or for his free disposal, by the agent or, with his 
consent, by a third party. 


111, A unilateral juristic act which the minor enters into without 
the necessary approval of his statutory agent is void. Ifthe minor 
enters into such a juristic act with another party with this appro- 
val, the juristic act is void if the minor does not produce the 
approval in writing, and the other party without delay rejects the 
juristic act for this reason. The right to reject is barred if the 
agent had given the other party information of his approval. 


112, If the statutory agent, with the ratification of the Guardian- 
ship Court, authorises the minor to carry on business independently, 
the minor is then capable, without limitation, to do such juristic 
acts as are within the scope of the business. Juristic acts for which 
the agent requires the ratification of the Guardianship Court are 
excepted (0). 

The authorisation may be revoked by the agent only with the 
ratification of the Guardianship Court. 


(0) Of. 1643, 1686, 1814 ef seq., 1821 e¢ seg., 1909, 1916. 
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113. If the statutory agent authorises the minor to enter into 
service or employment as a labourer (p), the minor is then capable 
without limitation to do such juristic acts as relate to the entry 
into or the cessation of the relation of service or employment of the 
kind permitted, or to the fulfilment of the obligations arising from 
such a relation. Contracts for which the agent requires the rati- 
fication of the Guardianship Court are excepted (¢). 

The authorisation may be revoked or limited by the agent (r). 

If the statutory agent is a guardian (s) the authorisation may, if 
refused by him, be supplied by the Guardianship Court on the 
application of the minor. The Guardianship Court shall give the 
authorisation if it is in the interest of the ward (?). 

An authorisation given for a single case is deemed, in case of 
doubt, to be a general authorisation for entering into other rela- 
tions of the same kind. 


114, A person who has been interdicted on account of feeble- 
mindedness, prodigality, or habitual drunkenness, or who has been 
placed under interim guardianship as provided in 1906, is, in 
respect to disposing capacity, in the same position as a minor who 
has completed his seventh year of age. 


115, If the order of interdiction is annulled in consequence of 
an action to set it aside (vw), the validity of juristic acts entered 
into by or with the person interdicted may not be called in question 
on the ground of the order. The annulment has no effect on the 
validity of the juristic acts entered into by or with the statutory 
agent. 


(p) Unlike the case under 112, the ratification of the Guardianship Court is 
not necessary. A minor who has entered into service or employment asa 
labourer has less independence than one who carries on business independently 
of the statutory agent, since the authorisation may be revoked or limited at 
any time. See par. 2. 

(q) See note (0) to 112. 

(r) The ratification of the Guardianship Court is not neccssary. Otherwise 
in the case of 112. 

(s) Or curator. See 1909, 1915. 

(t) If the service or employment is for a longer period than one year, the 
guardian must have the ratification of the Guardianship Court in order to give 
the authorisation. 1822 (7). 

(u) This is permissible only within the period of one month. Code of Civil 
Procedure, 672, 684. 
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These provisions apply mutatis mutandis if, in the case of interim 
guardianship, the application for interdiction is recalled or is 
rejected without any right of appeal, or if the order of interdiction 
is annulled in consequence of an action to set it aside. 


SECOND TITLE. 


Declaration of Intention. 


116, A declaration of intention is not void by reason of the fact 
that the declarant has made a secret reservation of not willing the 
matter declared. The deolaration is void if made to a person who 
is aware of the reservation. 


117, If a declaration of intention required to be made to a person 
is with his connivance made only in pretence (2), it is void. 

If another juristic act is concealed under a pretended transaction, 
the provisions applicable to concealed juristic acts apply (y). 


118, A declaration of intention not seriously intended, which is 
made in the expectation that it will be understood not to be 
seriously intended, is void (z). 


119, A person who, when making a declaration of intention, 
was under a mistake as to its purport, or did not intend to make a 
declaration of that purport at all, may avoid the declaration if it 
is to be supposed that he would not have made it with knowledge 
of the state of affairs and with intelligent appreciation of the 
case (a). 

A mistake concerning any characteristics of the person or thing 


(x) This occurs most frequently in those cases where the declarant intends 
to defraud his creditors. 

(y) A concealed juristic act, although void for this reason, may, however, 
be valid on other grounds. 140. 

(z) A person injured through relying on the declaration may in certain 
cases claim damages. 122. 

(a) The question whether the mistake was one of fact or of law, or whether 
it was due to negligence or not, is immaterial. 
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which are regarded in ordinary dealings as essential is also deemed 
to be a mistake concerning the purport of the declaration. 


120. A declaration of intention which has been incorrectly 
transmitted by the person or institution employed for its trans- 
mission may be avoided under the same conditions as a declaration 
of intention made under mistake. 119. 


121. The avoidance must be made, in the cases provided for by 
119, 120, without delay (.e., without culpable (5) delay), after the 
person entitled to avoid has obtained knowledge of the grounds 
for avoidance. An avoidance as against a person who is not 
present is deemed to have been effected in due time if the 
avoidance has been forwarded without delay. 

The right of avoidance is barred if thirty years have elapsed 
since the making of the declaration of intention. 


122, If a declaration of intention is void under 118, or avoided 
under 119, 120, the declarant (c) shall, if the declaration was 
required to be made to another, compensate him or any third 
party for any damage which the other or the third party has 
sustained by relying upon the validity of the declaration; not, 
however, beyond the value of the interest which the other or the 
third party has in the validity of the declaration. 

The duty to make compensation does not arise if the person 
injured knew of the ground on which the declaration was void or 
voidable, or would have known of it but for his own negligence 
(i.e., ought to have known it). 


123. A person who has been induced to make a declaration 
of intention by fraud or unlawfully by threats may avoid the 
declaration. 

If a third party was guilty of the fraud, a declaration which was 
required to be made to another may be avoided only if the latter 
knew or ought to have known of the fraud(d). In so far as another 


(b) For the meaning of this word, see 276. 

(c) The question whether fault can be imputed to him or not is entirely 
immaterial. 

(d) The qualification contained in this sentence does not apply to a declara- 
tion of intention induced by unlawful threate, which may always be avoided 
as against all interested parties. 
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person than the one to whom the declaration was required to 
be made has acquired a right directly through the declaration, the 


declaration may be avoided as against him if he knew or ought to 
have known of the fraud. 


124, The avoidance of a declaration of intention voidable under 
123 may take place only within the period of one year (e). 

The period begins to run, in the case of fraud, from the moment 
at which the person entitled to avoid discovers the fraud; in the 
case of threats, from the moment at which the coercion ceases. 
The provisions of 203, par. 2, and of 206, 207, applicable to 
prescription, apply mutatis mutandis to the running of this period. 

The right of avoidance is barred if thirty years have elapsed 
since the making of the declaration of intention. 


125. A juristie act which is not in the form prescribed by law 
is void (f). If it is not in the form prescribed by juristio act, it is 
void in case of doubt. 


126. If writing is prescribed by law the document must be 
signed by the maker with his own hand by subscription of his 
name, or by mark certified by a Court or notary. 

In the case of a contract the signatures of the parties must be 
attached to the same document. If several identical copies of the 
contract are drawn up, it is sufficient if each party signs the copy 
intended for the other party. 

Judicial or notarial authentication may be substituted for 
writing. 


127. The provisions of 126 apply also, in case of doubt, to 
writing prescribed by juristic act. It is sufficient, however, for 
compliance with the form, unless a contrary intention is to be 
presumed, if it is by telegraphic transmission and, in the case of a 
contract, by exchange of letters; if such a form is selected, authen- 
tication in accordance with 126 may be subsequently required. 





(e) As against the person guilty of fraud or using threats, the period is 
three years; as against all other persons, one year. 
(f) A defect in form may generally be cured by confirmation. 141. 
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128. If judicial or notarial authentication of a contract is 
prescribed by law, it is sufficient if first the offer and later the 
acceptance of the offer be authenticated by a Court or notary (9). 


129, If it is prescribed by law that a declaration shall be pub- 
licly certified, the declaration must be drawn up in writing, and 
the signature of the declarant be certified by the competent autho- 
rity (4), or a competent official (4), or notary (ti). If the declara- 
tion is subscribed by the maker with his mark, the certification of 
the mark prescribed in 126, par. 1, is necessary and sufficient. 

Judicial or notarial authentication of the declaration may be 
substituted for the public certification. 


130, A declaration of intention required to be made to another, 
if it is made in his absence, becomes effective at the moment when 
it reaches him. It does not become effective if a revocation reaches 
him previously or simultaneously. , 

The effectiveness of the declaration is not affected by the fact 
that the declarant die or become incapable of disposing after 
making it. 

These provisions apply even if the declaration of intention is 
required to be made to a public authority (A). 


131. If a declaration of intention is made to a person incapable 
of disposing (/), it does not become effective before it reaches his 
statutory agent. 

The same rule applies if the declaration of intention is made to 
a person limited in disposing capacity (m). If, however, the 
declaration merely brings a legal advantage to the person limited 
in disposing capacity, or if the statutory agent has given his 
approval, the declaration becomes effective at the moment when it 
reaches the person limited in disposing capacity. 


132. A declaration of intention is also deemed to have become 
effective if it has been delivered through the instrumentality of 


(7) Both parties need not be simultaneously present. See 152. 
(h) See 167, 191 of the Voluntary Jurisdiction Act. 

(*) A notary is always competent for such matters. 

(k) E.g., 928, 976, 1945. 

(1) See 104. 

(m) See 106, 114. 
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an executive officer of a Court. The delivery is made according to 
the provisions of the Code of Civil Procedure (n). 

If the declarant is in ignorance, not due to negligence, of the. 
identity of the person to whom the declaration is required to be 
made, or if the residence of this person is unknown, the delivery 
may be effected according to the provisions of the Code of Civil 
Procedure relating to the public service of a citation (0). In the 
former case the District Court is competent to authorise the 
citation in whose district the declarant has his domicile, or, if he 
has no domestic domicile, his residence; in the latter case the 
District Court in whose district the person to whom delivery is 
required to be made last had his domicile, or, if he had no 
domestic domicile, last had his residence. 


133. In the interpretation of a declaration of intention the 
true intention is to be sought without regard to the literal 
meaning of the expression (7). 


134, A juristic act which is contrary to a statutory prohibition 
is void, unless a contrary intention appears from the statute. 


135. If the disposition of an object is contrary to a statutory 
prohibition against alienation which aims only at the protection of 
particular persons, it is inoperative only as to these persons. A 
disposition effected by means of compulsory execution or distraint 
is equivalent to a contractual disposition. 

The provisions in favour of those who derive rights from a 
person without title apply mutatis mutandis (q). 


136. A prohibition against alienation which is issued by a 
Court or by any other competent authority is equivalent to a 
statutory prohibition against alienation of the kind specified 
in 135. 


(n) Code of Civil Procedure, 166 et seq. 

(0) Code of Civil Procedure, 203—206. 

(p) In the case of a contract a further rule of interpretation is laid down 
in 157. 

(q) J.e., the provisions relating to the presumption of the correctness of 
the land register and the bond fide acquisition of rights and moveables. 
See 405, 892, 893, 932—938, 1007, 1032, 1207, 1208, 1227, 1242, 1244. 
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137. The right to dispose of an alienable right may not be 
excluded or limited by juristic act(r). The validity of an 
obligation not to dispose of such a right is not affected by this 
provision (8). 


138, A juristic act which is contra bonos mores is void (2). 

A. juristio act is also void whereby a person profiting by the 
difficulties, indiscretion or inexperience of another, causes to be 
promised or granted to himself or to a third party for a considera- 
tion, pecuniary advantages which exceed the value of the 
consideration to such an extent that, having regard to the circum- 
stances, the disproportion is obvious (u). 


139, If part of a juristic act is void the whole juristio act is 
void, unless it is to be presumed that it would equally have been 
entered into if the void part had been omitted. 


140. If a void juristic act satisfies the requirements of a differ- 
ent juristic act, the former is valid in right of the latter, if it is to 
be presumed that its validity would have been intended by the 
parties on knowing of the invalidity. 


141, If a void juristic act is confirmed by the person who 
entered into it, the confirmation is deemed to be a renewed 
undertaking. 

If a void contract is confirmed by the parties, they are mutually 
bound, in case of doubt, to do what they would have been bound 
to do if the contract had been valid ad initio. 


(r) An exception to this rule may be found in 399, which provides that the 
assignment of a claim may be excluded by agreement with the debtor. 

(s) That is to say, if two persons agree with each other not to dispose of 
an alienable right, the agreement is perfectly valid as between themselves. If, 
however, one of the parties disposes of the right contrary to the agreement, 
the act is valid to all intents and purposes, although he is liable to the other 
party for breach of contract. 

(¢) Whether a juristic act is contra bonos mores or not is determined by the 
Court according to the public opinion prevailing at the time. 

(u) A common instance of this is usury. Cf. I. A., Art, 47. 
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142, If a voidable juristic act (z) is avoided it is deemed to 
have been void ab initio. | 

If a person knew or ought to have known of the voidability, he 
is deemed, if the act is avoided, to have known that the juristic act 
was void. 


148. The avoidance is effected by declaration (y) to the party 
subject to avoidance. 

The party subject to avoidance is, in the case of a contract, the 
other party ; in the case provided for by 123, par. 2, sentence 2, the 
person who has acquired a right directly through the contract. 

In the case of a unilateral juristic act required to be entered into 
with another person, that other person is the party subject to 
avoidance. The same rule applies in the case of a juristic act 
required to be entered into with another person or with a public 
authority, even if the juristic act has been entered into with the 
authority. 

In the case of a unilateral juristic act of avy other kind, the 
person who has acquired a legal advantage directly founded upon 
the juristic act is the party subject to avoidance. The avoidance 
may, however, if the declaration of intention was required to be 
made to a public authority, be effected by a declaration to the 
authority; the authority should communicate the avoidance to 
those persons who have been directly affected by the juristic act. 


144. If a voidable juristic act is confirmed by the person 
entitled to avoid, it ceases to be voidable. 

The confirmation need not be in the form prescribed for the 
juristie act. 


(x) A voidable juristic act is valid until it is avoided. 
(y) As a general rule the declaration may be either verbal or in writing. 
Cf., however, 1341, 1945, 1955, 2282, &c. 
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THIRD TITLE. 


Contract. 


145, If a person offers to another the making of a contract he 
is bound by the offer (2), unless he has excluded this obligation. 


146, An offer ceases to be binding if it is declined to the 
offerer, or if it is not accepted in his favour in due time according 
to 147 to 149. 


147. An offer made to a person who is present may be accepted 
only there and then. This applies also to an offer made by one 
person to another on the telephone. 

An offer made to a person who is not present may be accepted 
only before the moment when the offerer may expect to receive an 
answer under ordinary circumstances. 


148, If the offerer has fixed a period of time (a) for acceptance 
of the offer, the acceptance may take place only within that 
period. 


149. If an acceptance arrives out of time, though it has been 
transmitted to the offerer in such manner that it would have 
arrived in due time with ordinary forwarding, and the offerer 
must have recognised this (5), on receipt of the acceptance he 
shall without delay notify the acceptor of the delay, unless this 
has already been done. If he delay so to notify him the accept- 
ance is deemed not to have been out of time. 


150. If the acceptance of an offer arrives out of time it is 
deemed to be a new offer. 

An acceptance with amplifications, limitations, or other altera- 
tions is deemed to be a refusal coupled with a new offer. 


om 


(z) He is immediately bound by the offer even before acceptance by the 
offeree. 

(a) Cf. 186 et seg. 

(b) I.e., by the exercise of ordinary care. 276. 


W. D 


34 GENERAL PRINCIPLES, 


151. A contract is concluded by the acceptance of an offer, 
although the acceptance is not communicated to the proposer, if 
such a communication is not to be expected according to ordinary 
usage, or if the offerer has waived it. The moment at which the 
offer ceases to be binding is determined according to the intention 
of the offerer to be inferred from the offer or the circumstances. 


152. If a contract is judicially or notarially authenticated with- 
out both parties being simultaneously present, the contract is, unless 
otherwise provided, concluded upon authentication of the acceptance 
as provided for in 128. The provision of 151, sentence 2, applies. 


153, The conclusion of a contract is not prevented by the fact 
that the offerer dies or becomes incapable of disposing before 
‘ acceptance (c), unless a contrary intention of the offerer is to be 
inferred. 


154, So long as the parties have not agreed upon all points of a 
contract upon which, according to the declaration of even one 
party, agreement is essential, the contract is, in case of doubt, not 
concluded. An understanding concerning particular points is not 
binding, even if they have been noted down. 

If authentication of the contemplated contract has been agreed 
upon, in case of doubt the contract is not concluded until the 
authentication has taken place. 


155. If the parties to a contract which they regard as concluded 
have in fact not agreed upon one point concerning which an agree- 
ment should have been arrived at, that which is agreed upon is 
valid if it is to be inferred that the contract would have been con- 
cluded even without a settlement of this point. 


156. At an auction a contract is not concluded until the hammer 
falls. A bid ceases to be binding if a higher bid is made, or the 
auction is closed before the hammer falls (d). 


(c) This is a corollary of 130, par. 2. 


(2) In the case of ‘‘compulsory auction” the special provisions of 817 of 
the Code of Civil Procedure and the Compulsory Auction Act apply. 
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157. Contraots shall be interpreted according to the require- 
ments of good faith, ordinary usage being taken into con- 
sideration (e). 





FOURTH TITLE. 
Conditions—Limitation of Time. 


158. If a juristic act is entered into subject to a condition 
precedent, the operative effect dependent upon the condition comes 
into being on the fulfilment of the condition. 

If a juristic act is entered into subject to a condition subsequent 
the operative effect of the juristic act comes to an end on the 
fulfilment of the conditions; from and after that moment the 
previous legal position is restored (/). 


159. If, according to the scope of the juristic act, the conse- 
quences incident to the fulfilment of the condition are to become 
operative as from an earlier time, then on the fulfilment of the 
condition the parties are bound to perform reciprocally what they 
would have been bound to perform, if the consequences had 
become operative at the earlier time. 


160. A person who is entitled subject to a condition precedent 
may, on the fulfilment of the condition, demand compensation 
from the other party, if the latter during the time pending the 
fulfilment has by his fault destroyed or impaired the right 
dependent upon the condition. 

In the case of a juristic act entered into subject to a condition 
subsequent the person in whose favour the previous legal position 
is restored has the like claim under the same conditions. 


161. If a person has disposed of an object subject to a condition 
precedent, every further disposition which he makes of the thing 
pending the fulfilment of the condition is void on the fulfilment 
of the condition in so far as it would destroy or impair the 


(e) Further rules of interpretation may be found in 133, 242. 
(f) The fulfilment of a condition in fact may be held to be no fulfilment 
in law, and vice versed. 162, 


D2 
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operative effect dependent upon the condition. Equivalent to 
such a disposition is a disposition which is effected, pending the 
fulfilment of a condition precedent, by means of compulsory 
execution or distraint, or by a trustee in bankruptcy. 

The same applies, in the case of a condition subsequent, to the 
dispositions of a person whose right is extinguished upon the fulfil- 
ment of the condition. 

The provisions in favour of those who derive rights from a 
person without title apply mutatis mutandis (g). 


162, If the fulfilment of a condition is prevented in bad faith 
by the party to whose disadvantage it would operate, the condition 
is deemed to have been fulfilled. 

If the fulfilment of a condition is brought about in bad faith by 
the party to whose advantage it would operate, the condition is 
deemed not to have been fulfilled. 


163. If, when a juristio act is entered into, a time has been 
fixed at which it shall begin to be or cease to be operative, then in 
the former case the provisions applicable to conditions precedent, 
in the latter case those applicable to conditions subsequent, con- 
tained 158, 160, 161, apply mutatis mutandis. 


FIFTH TITLE. 


Agency—Power of Agency. 


164, A declaration of intention which a person makes in the 
name of a principal within the scope of a delegated authority 
operates directly both in favour of and as against the principal. 
It is immaterial whether the declaration is made expressly in the 
name of the principal, or from the circumstances it appears that 
the intention was to make it in his name. 

If the intention to act in the name of another does not appear 


(9) See note (g) to 135. 
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manifest, the absence of intention on the part of the agent to act 
in his own name is not taken into consideration (A). 

The provisions of par. 1 apply mutatis mutandis if a declaration 
of intention required to be made to another is made to his agent. 


165, The validity of a declaration of intention made by or to 
an agent is not impaired by the fact that he is limited in disposing 


capacity (7). 


166. In so far as the legal effectiveness of a declaration of 
intention is vitiated by defective intention (A), or by knowledge or 
culpable ignorance of certain circumstances, regard is had to the 
principal, not to the agent. 

If, when delegated authority (i.e., power of agency) is conferred 
by juristic act, the agent has acted according to definite instruc- 
tions of the principal, the latter may not set up the ignorance of 
the agent with regard to such circumstances as he himself knew. 
The same applies to circumstances which the principal ought to 
have known, so far as the obligation to know is equivalent to 
actual knowledge. 


167. A power of agency is conferred by declaration to the 
person who is to exercise the power, or to the third party with 
whom the business delegated is to be transacted. 

The declaration need not be in the form prescribed for the 
juristic act to which the power of agency relates. 


168. The power of agency is terminated according to the legal 
relation upon which its creation is based. The power of agency is 
also revocable during the subsistence of the legal relation, unless a 
contrary intention appears from such relation. The provision of 
167, par. 1, applies mutatis mutandis to the declaration of revocation. 


169. In so far as a terminated power of agency of a mandatory 


or a managing partner is deemed to continue as provided for in 


(h) That is to say, if the other party does not know that the agent acts on 
behalf of his principal, the agent is himself liable, no matter whether he 
intends to act for himself or not. 

(¢) The rule is otherwise in the case of a person incapable of disposing. 

(k) As a result of mistake, fraud, or unlawful threats. See 116—119, 123. 
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674, 729, it is not valid in favour of a third party who, at the 
time when a juristic act is entered into, knows or ought to know 
of the termination of the power. 


170. If a power of agency is conferred by declaration to a third 
party, it remains in force in respect to him until he is notified of 
its termination by the principal (/). 


171, If a person has announced by special communication to a 
third party or by public notification that he has given a power of 
agency to another, then the latter by virtue of the notice becomes 
an authorised agent, in the former case with reference to the said 
third party, in the latter case with reference to any third party. 

The agency remains in force until the notice is revoked in the 
same manner as it was given (m). 


172. It is equivalent to the special communication of a power 
of agenoy by the principal, if he has delivered to the agent a 
written power of agency and the agent produces it to the third 
party. 

The agency remains in force until the written power of agency 
is returned to the principal or declared invalid (n). 


173. The provisions of 170, 171, par. 2, and 172, par. 2, do not 
apply, if the third party knows or ought to know of the termina- 
tion of the agency at the time when the juristio act is entered into. 


174. A unilateral juristic act which an agent enters into with 
another party is ineffective, if the agent does not produce a 
written power of agency and the other party without delay rejects 
the juristic act for this reason. The right to reject is barred if 
the principal had informed him of the agency. 


175. After the termination of the power the agent shall return 
the written power of agency to the principal ; he has no right of 
lien on it. 


——— I m u nn 


(7) See 173. (m) Cf. 173. 
(n) See Code of Civil Procedure, 204. 
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176. The principal may declare the power of agency invalid by 
a public notification; the declaration of invalidity must be pub- 
lished according to the provisions of the Code of Civil Procedure (x) 
applicable to the public service of a citation. The declaration 
of invalidity takes effect upon the expiration of one month after 
the last insertion in the public journal. 

Both the District Court in whose district the principal is 
generally subject to jurisdiction and the District Court which 
would be competent to entertain an action for the restitution of 
documents without regard to the value of the object in dispute are 
equally competent to authorise the publication. 

The declaration of invalidity is ineffective if the principal 
cannot revoke the power of agency. 


177. If a person enters into a contract in the name of another 
without authority, the contract is valid in favour of and as against 
the principal only if he ratifies. 

If the other party demands the principal to declare whether or 
not he ratifies, the declaration may be made only to him; a ratifi- 
cation or refusal to ratify declared to the agent before the demand 
is of no effect. The ratification may be declared only before the 
expiration of two weeks after-receipt of the demand; if it is not 
declared it is deemed to have been refused. 


178. Before ratification of the contract the other party is 
entitled to revoke it, unless he knew of the absence of authority 
at the time when the contract was entered into. The revocation 
may also be declared to the agent. 


179, A person who has entered into a contract as agent is, if he 
has net given proof of his authority, bound to the other party at 
his election (0) either to carry out the contract or to compensate 
him, if the principal refuses to ratify the contract. 

If the agent did not know that he had no authority, he is bound 
to compensate only for the damage which the other party has 
sustained by relying upon the authority; not, however, beyond 
the value of the interest which the other party has in the validity 
of the contract. 


(n) Sea Code of Civil Procedure, 204. (0) Cf. 263—268. 
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The agent is not liable, if the other party knew or ought to 
have known of the absence of authority. The agent is also not 
liable if he was limited in disposing capacity, unless he had acted 
with the consent of his statutory agent. 


180. In the case of a unilateral juristic act agency without 
authority is not permissible. If, however, the person with whom 
such a juristic act purported to be entered into has not demurred 
to the authority claimed by the agent at the time of entering into 
the juristic act, or if he has agreed that the agent should act with- 
out authority, then the provisions relating to contracts apply 
mutatis mutandis. The same rule applies if a unilateral juristio 
act be entered into with an unauthorised agent with his assent. 


181. An agent may not without leave enter into a juristic act 
in the name of his principal with himself in his own name, or as 
agent of a third party, unless the juristio act consists exclusively in 
the fulfilment of an obligation. 


SIXTH TITLE. 
Approval— Ratification. 


182, If the validity of a contract or of a unilateral juristio act 
which purports to be entered into with another depends upon the 
consent of a third party, the giving or refusal of consent may be 
declared as well to the one as to the other party. 

The consent need not be in the form prescribed for the juristio 
act. 

If a unilateral juristic act whose validity depends upon the con- 
sent of a third party is entered into with the approval of the third 
party, the provisions of 111, sentences 2, 3, apply mutatis mutandis. 


183. Precedent consent (i.e., approval) is revocable until the 
juristic act has been entered into, unless a contrary intention 
appears from the legal relation by virtue of which the approval is 
given. The revocation may be declared as well to the one as to 
the other party. 
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184, Subsequent consent (i.e., ratification) operates as from the 
moment when the juristic act was entered into, unless it is other- 
wise provided. 

Dispositions affecting the object of the juristic act which before 
the ratification have been made by the party ratifying, or which 
have been effected by means of compulsory execution or distraint 
or by a trustee in bankruptcy, are not invalidated by the retro- 
spective operation of the ratification. 


185. A. disposition affecting any object which is made by a 
person without title, if made with the approval of the person 
entitled, is valid. 

The disposition is effective if the person entitled ratifies it, or if 
the disposer acquires the object, or if the person entitled becomes 
his heir and liable for the liabilities of the estate without 
limitation. In the last two cases, if several incompatible disposi- 
tions have been made affecting the object, only the earliest dis- 
position is effective. 


FOURTH SECTION. 


PERIODS OF TIME—DATES. 


186, The rules of interpretation of 187 to 193 apply to the 
fixing of periods and dates contained in statutes, judicial orders 
and juristic acts. 


187. If a period begins to run from an event or a point of time 
occurring during the course of a day, then in reckoning the period 
the day in which the event or the point of time occurs is not 
counted. 

If the beginning of a day is the point of time from which a period 
begins to run, then this day is counted in reckoning the period. 
The same rule applies to the day of birth in the reckoning of age. 


188, A period described by days ends with the expiration of 
the last day of the period. 

A. period described by weeks, by months, or by a period of time 
covering several months—i.e., year, half-year, quarter—ends, in 
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the case provided for by 187, par. 1, on the expiration of that day 
of the last week or of the last month which corresponds in name 
or number to the day in which the event or the point of time 
occurs; in the case provided for by 187, par. 2, on the expiration 
of that day of the last week or of the last month which precedes 
the day which corresponds in name or number fo the initial day of 
the period. 

If, in the case of a period described by months, the decisive day 
for its expiration is wanting in the last month, the period ends 
with the expiration of the last day of the month. 


189. By a half-year a period of six months, by a quarter a 
period of three months, by a half-month a period of fifteen days is 
understood. 

If a period is fixed at one or several entire months and a half- 
month, the fifteen days shall be counted last. 


190. In case of the extension of a period the new period is 
reckoned from the expiration of the former period. 


191, Ifa period of time is described by months or by years in 
such a manner that they need not run consecutively, a month is 
reckoned as thirty days, a year as three hundred and sixty-five 
days. 


192. By the beginning of a month the first, by the middle of 
a month the fifteenth, by the end of a month the last day of the 
month is understood. 


193. If, on a given day or within a given period, a declaration 
of intention is required to be made or any act of performance to be 
done, and if the given day or the last day of the given period falls 
upon a Sunday or a day officially recognised in the place (p) of 
making or performance as a public holiday, then the next business 
day takes the place of the Sunday or holiday. 


ee ————— ne 


(p) Cf. 269. 
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Fırtn SEcTIoNn. 


PRESCRIPTION. 


194, The right to demand an act or forbearance from another 
(i.e., & claim) is subject to prescription (g). 

A claim arising from a relation of family law is not subject to 
prescription, so far as it has for its object the establishment for the 
future of the condition proper to the relation (r). 


195, The regular period of prescription is thirty years (s). 


196. The period of prescription is two years (£) for the following 
claims (x): 

(1) Claims of merchants, manufacturers, artisans and those who 
practise industrial arts, for delivery of goods, performance 
of work and care of others’ affairs, including disburse- 
ments, unless the service is rendered for the carrying on 
of an industry conducted by the debtor (v) ; 

(2) Claims of those whose industry is agriculture or forestry, for 
delivery of agricultural or forest products, so far as the 
delivery is for the domestic use of the debtor (z) ; 





(q) Only “claims” are subject to prescription. Ownership and other 
rights in things are not subject to prescription, since they do not consist in 
an act or forbearance. 

(r) Such as, for instance, the right to demand restitution of conjugal 
community. See 1353. 

(s) Besides 196, 197, there are also the following exceptions to this rule: 
sale (477), especially sale of cattle (490); ordinary lease (558); contract for 
work (638); order (786); obligation to bearer (801); unlawful acts (852); 
usufruct (1057); right of pledge (1226); betrothal (1302); conception through 
illicit intercourse (1715); gift made in breach of duty (2287); compulsory 
portion (2332). 

(t) The period begins to run from the close of the year in which the claim 
arose. 201. 

(u) If the claim has been established by judgment, it is barred by pre- 
scription in thirty years. 218. 

(v) In which case the period of prescription is four years. See 196, last 
paragraph. 

(x) If the delivery is not for the domestic use of the debtor, the period of 
prescription is four years. 196, last paragraph. 
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(3) Claims of carriers by railroad, freighters, boatmen, cab- 
drivers and messengers, for fare, freight, hire, and fees, 
including disbursements ; 

(4) Claims of innkeepers and those who make a business of pro- 
viding food and drink, for supplying lodging and food or 
for other services rendered to the guests to satisfy their 
needs, including disbursements ; 

(5) Claims of those who sell lottery tickets, for the sale of the 
tickets, unless the tickets are delivered for further sale (y) ; 

(6) Claims of those who make a business of letting moveables 
under an ordinary lease, for the rent ; 

(7) Claims of those who, without belonging to the classes speci- 
fied in (1), make a business of the care of others’ affairs 
or the rendering of services, for the compensation due to 
them from the business, including disbursements ; 

(8) Claims of those who are in private service, for the wages, 
pay, or other remuneration for service, including disburse- 
ments; also claims of the employers for advances made 
upon such claims ; 

(9) Claims of workmen—journeymen, assistants, apprentices, 
factory hands—day labourers and artisans, for the wages 
and other allowances agreed upon in lieu of or as part of 
the wages, including disbursements; also claims of the 
employers for advances made upon such claims; 

(10) Claims of masters of apprentices, for the premium and 
other services agreed upon in the contract of apprentice- 
ship and for disbursements made on behalf of the 
apprentices ; 

(11) Claims of public institutions for instruction, education, 
maintenance or care of the sick, and of proprietors of 
private institutions of such kind for providing instruc- 
tion, maintenance or care of the sick, and for any outlay 
connected therewith ; 

(12) Claims of those who receive persons to be maintained or 
educated, for services and outlay of the kind specified 
in (11); 

(13) Claims of public and private teachers, for their fees, not, 
however, the claims of public teachers if they have been 
deferred in accordance with special arrangements ; 





(y) In which case the period of prescription is four years. 196, last paragraph. 
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ı (14) Claims of medical practitioners, including surgeons, 
accoucheurs, dentists and veterinary surgeons; and 
claims of midwives, for their services, including disburse- 
ments; 

(15) Claims of attorneys, notaries and bailiffs as well as of all 
persons who are publicly appointed or admitted for the 
conduct of certain affairs, for their fees and disburse- 
ments, 80 far as these do not go into the public treasury ; 

(16) Claims of parties to an action, for advances made to their 
attorney ; . 

(17) Claims of witnesses and experts, for their fees and disburse- 
ments. 


So far as the claims specified in par. 1 (1), (2) and (5) are not 
subject to prescription in two years, the period is four years. 


197, The period of prescription is four years (s) for claims to 
arrears of interest, including the sums payable in addition to 
interest for the purpose of paying off the principal by instalments ; 
for claims for arrears of rent under ordinary and usufructuary 
leases, so far as they are not provided for by 196, par. 1 (6); and 
for claims for arrears of annuities, recurrent acts of performance 
stipulated for in the transfer of a farm (a), salaries, pay for engage- 
ments pending vacancies, pensions, allowances for maintenance, 
and all other periodical payments. 


198, Prescription begins to run from the moment when the 
claim comes into being. If the claim is to a forbearance, the 
prescription begins to run from the moment when the right is first 
contravened. 


199. If an obligee may not demand performance until he has 
given notice to the obligor, the prescription begins to run from the 
moment when notice can first be given. If the obligor does not 
have to perform until a given period has elapsed since the notice, 
the prescription does not begin to run until the expiration of this 
period. 





(z) Cf. 201. 
(a) See Schuster’s Principles of German Civil Law, pp. 430, 431. 
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200. If the arising of a claim depends upon the obligee’s 
making use of a right of avoidance (5), the prescription begins 
to run from the moment at which the avoidance is first per- 
missible. This does not apply, however, if the avoidance affects 
a relation of family law. 


201. The prescription of the claims specified in 196, 197 begins 
to run from the close of the year in which the decisive point of 
time as provided for by 198 to 200 arrives. If the performance 
cannot be demanded until after the expiration of a period extend- 
ing beyond this point of time, the prescription begins to run from 
the close of the year in which the period expires. 


202. Prescription is suspended so long as the performance is 
stayed or the obligor is temporarily entitled on any other ground 
to refuse performance. 

This provision does not apply to the pleas of right of lien, of 
unperformed contract, of absence of security, or of beneficium 
excussionts, nor to the pleas available to a surety as provided for by 
770 and to an heir as provided for by 2014, 2015. 


203. Prescription is suspended so long as the obligee is pre- 
vented from enforcing his right by the cessation of the administra- 
tion of justice within the last six months of the period of 
prescription. 

The same rule applies if such prevention is brought about in 
any other manner by vis major. 


204, The prescription of claims between spouses is suspended 
so long as the marriage continues. The same rule applies to 
claims between parents and children during the minority of the 
children, and to claims between guardian and ward during the 
continuance of the guardianship. 


205. The period during which prescription is suspended is not 
reckoned in the period of prescription. 


(b) E.g., on the ground of mistake (119, 120), fraud, or unlawful threats 
(123). 


nd m 
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206. If a person incapable of disposing or limited in disposing 
capacity has no statutory agent, a prescription running against 
him is not complete before the expiration of six months after the 
time at which the person becomes capable of disposing without 
limitation (c) or the want of a statutory agent ceases (d). If the 
period of prescription is shorter than six months, the period fixed 
for the prescription is substituted for the six months. 

These provisions do not apply where a person limited in dis- 
posing capacity is capable of suing and being sued (e). 


207. The prescription of a claim belonging to an estate or 
running against an estate is not complete before the expiration of 
six months after the time at which the inheritance is accepted by 
the heir, or bankruptcy proceedings are instituted against the 
estate, or from which a claim of an agent or against an agent 
may be enforced. If the period of prescription is shorter than 
six months, the period fixed for the Presoription 1 is substituted for 
the six months. 


208. Prescription is interrupted if the obligor acknowledges the 
claim towards the obligee by part payment, payment of interest, 
giving of security, or in any other manner. 


209. Prescription is interrupted if the obligee brings an action 
for satisfaction, or for acknowledgment of the claim, for award of 
an order for execution, or for issue of a judicial decree for the 
enforcement of a foreign judgment (/'). 

The following are equivalent to bringing an action :— 

(1) The service of an order for payment in hortatory pro- 
cess (9) ; 

(2) The presentation of the claim in bankruptcy proceedings (A) ; 

(3) The pleading of a set-off to the claim in legal process ; 

(4) The notice of intention to contest the process upon the 
result of which the claim depends ; 

(5) The institution of proceedings in execution, and where the 
compulsory execution is in the hands of the Courts or 


(c) E.g., when he has attained his majority. 

(d) E.g., when a guardian has been appointed. 

(e) In the cases under 112, 113. See 52 of the Code of Civil Procedure. 
(f) 211, 212. (4) 213. (h) 214. 
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other public authorities, the presentation of the appli- 
cation for compulsory execution (%). 


210. If the leave to institute legal proceedings depends upon a 
prior decision of a public authority, or if the designation of the 
competent Court is required to be made by a higher Court, the 
prescription is interrupted by the presentation of a petition to the 
public authority or the higher Court in the same manner as by 
bringing action, if the action is brought within three months after 
the answer to the petition is given. The provisions of 203, 206, 
207 apply mutatis mutandis to such period. 


211. Interruption by bringing action continues until the case 
is decided (/) or otherwise disposed of without any right of appeal. 

If the process is suspended in consequence of an agreement or 
because it is not prosecuted, the interruption ends with the last 
step in the process taken by the parties or the Court. The new 
prescription beginning after the termination of the interruption is 
interrupted by further prosecution of the process by one of the 
parties in the same manner as by bringing action. 


212, Bringing action is deemed to be no interruption if the 
action is withdrawn or dismissed by a non-appellable decree not 
deciding the principal matter. 

If the obligee brings action anew within six months, the pre- 
scription is deemed to have been interrupted by the bringing of the 
first action. The provisions of 203, 206, 207 apply mutatis 
mutandis to such period. 


213. Service of an order for payment in hortatory process is 
deemed to be no interruption, if the effects of commencement of 
action become extinguished (7). 


214, Interruption by presentation in bankruptcy proceedings 
continues until the proceedings are ended. 

If the presentation is withdrawn, it is deemed to have been no 
interruption. 


(k) 216. 
(I) See 219. 
(m) See Code of Civil Procedure, 697, 701. 








PRESCRIPTION. 49 


If, on the termination of the proceedings, a sum is held back for 
a claim which is in dispute in consequence of a protest raised at the 
examination, the interruption continues even after the termination 
of the proceedings; the end of the interruption is determined 
according to the provisions of 211° 


215. Interruption by pleading set-off in legal process or by 
notice of intention to contest continues until the process is decided 
or otherwise disposed of without any right of appeal; the provi- 
sions of 211, par. 2, apply. 

The interruption is deemed not to have taken place if, within 
six months after the termination of the process, action be not 
brought for satisfaction or establishment of the claim. The pro- 
visions of 203, 206, 207 apply mutatis mutandis to such period. 


216. Institution of proceedings in execution is deemed to be no 
interruption, if the proceedings are discontinued upon the applica- 
tion of the obligee, or on account of the non-fulfilment of the 
statutory conditions. 

Presentation of application for compulsory execution is deemed 
to be no interruption, if the application is not allowed, or the 
application is withdrawn before the institution of proceedings in 
execution, or the proceedings already taken are discontinued as in 
par. 1. 


217. If prescription is interrupted the time elapsed before the 
interruption is not taken into consideration; a new prescription 
may not begin before the termination of the interruption. 


218, A claim established by a non-appellable judgment is barred 
by prescription in thirty years, even if it is itself subject to a 
shorter period of prescription. The same rule applies to a claim 
arising from an executory compromise or an executory deed, and 
to a claim becoming executory through settlement in bankruptcy 
proceedings. 

In so far as the settlement relates to periodical payments 
becoming due only in the future, the shorter period of prescription 
is sufficient (7). 





(n) I.e., four years. 197. 
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219. A non-appellable decision within the meaning of 211, 
par. 1, and 218, par. 1, includes also a non-appellable judgment 
issued under reservation (0). 


220. If a claim is required to be enforced before a Court of 
arbitration or a special tribunal, before an administrative Court or 
an administrative authority, the provisions of 209 to 213, 215, 
216, 218, 219, apply mutatis mutandis. 

If the arbitrators are not nominated in the agreement as to 
arbitration, or if the nomination of an arbitrator is necessary for 
any other reason, or if the Court of arbitration cannot be invoked 
until after the fulfilment of some other condition, the prescription 
is already interrupted by the obligee taking the steps necessary 
on his part for the settlement of the matter. 


221, If a thing with regard to which a claim ad rem exists 
comes by succession in title into the possession of a third party, 
the time of prescription elapsed during the possession by the 
predecessor in title is reckoned in favour of the successor in title. 


222. After the lapse of the period of prescription the obligor 
is entitled to refuse performance (7). 

If any act of performance is done in satisfaction of a claim 
barred by prescription, the value of such performance may not be 
demanded back, even if the performance has been effected in 
ignorance of the prescription. The same rule applies to a con- 
tractual acknowledgment of liability and to the giving of security 
by the obligor. 


223. The prescription of a claim for which there is a hypotheca 
or a right of pledge does not prevent the obligee from satisfying 
himself out of the object in custody. 

If a right has been transferred to secure a claim, its re-transfer 
may not be demanded on the ground of the prescription of the 
claim. 


(0) See, e.g., 302, 540, 599 of the Code of Civil Procedure. 

(p) The party in whose favour the prescription operates has to plead it, 
since the Court does not take judicial notice of the prescription of a claim. 
After the prescription of a claim a natural obligation exists which may have 
legal effect in certain cases. 222, par. 2, 223, 390, sentence 2. 


EXERCISE OF RIGHTS—SELF-DEFENCE—-SELF-HELP. 51 


These provisions do not apply to the case of prescription of 
claims for arrears of interest, or other periodical acts of per- 
formance. 


224. With the principal claim the claims for accessory acts of 
performance (7) dependent upon it are also barred by prescription, 
even if the particular prescription applying to the accessory claim 
is not yet complete. 


225. Prescription may neither be excluded nor made more 
onerous by juristic act(r). Prescription may be facilitated, 
especially by shortening the period of prescription. 


SIXTH SECTION. 
EXERCISE OF RIGHTS—SELF-DEFENCE—SELF-HELP. 


226. The exercise of a right which can only have the purpose 
of causing injury to another is unlawful. 


227, An act required for purposes of necessary defence is not 
unlawful (s). 

Necessary defence is that defence which is necessary in order to 
repel an actual unlawful attack (f) upon oneself or another. 


228, If a person injures or destroys a thing belonging to 
another in order to avert from himself or from another a danger 
threatened by it, he does not act unlawfully, if such injury or de- 
struction is necessary to avert the danger, and the damage is not 
out of proportion to the danger. If the danger was caused by 
such person’s fault he is liable to make compensation. 


(q) E.g., payment of interest. 
(r) Cf. 477, par. 1; 638, par. 2. 

(s) The same provision appears in 53 of the Criminal Code. 
(t) The attack need not necessarily be against the person; it may be 
against property or other rights. Blum’s Annalen, Vol. IL., p. 289. 

E2 
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229. Ifa person, for the purpose of self-help, destroys or in- 
jures a thing, or for the purpose of self-help apprehends an obligor 
who is suspected of intending flight or overcomes the resistance of 
the obligee to an act which the latter is bound to permit, he does 
not act unlawfully if the help of a magistrate is not obtainable in a 
reasonable time, and there is danger that if he does not act 
immediately the realisation of the claim will be frustrated or 
seriously impeded (u). 


230. Self-help must not be carried further than is necessary to 
avert the danger. 

In case of the seizure of things, unless compulsory execution is 
effected, leave to distrain shall be applied for. 

In case of the apprehension of the obligor, unless he is again set 
at liberty, leave for the precautionary detention of his person shall 
be applied for to the District Court in whose district the apprehen- 
sion took place; the obligor shall be brought before the Court 
without delay. 

If the application to the Court is delayed or rejected, the restitu- 
tion of the things seized and the liberation of the person appre- 
hended shall take place without delay. 


231. If any person does one of the acts specified in 229 under the 
erroneous assumption that the necessary conditions exist to render 
his act lawful, he is liable to compensate the other party, even if 
the error was not due to negligence. 


SEVENTH SECTION. 


GIVING OF SECURITY. 


232. If a person has to give security, he may do so: 
(a) By lodging money or negotiable instruments ; 
(b) By pledge of claims which have been registered in the 
Imperial debt ledger or the State debt ledger of one of 
the States ; 


(u) The Code permits self-help also in the following special cases: 559— 
561, 859, 910, 961, 962, 1228. 
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(c) By pledge of moveables ; 

(d) By charging hypothecas on land situate within the 
Empire ; 

(e) By pledge of claims secured by hypotheca on land situate 
within the Empire, or by pledge of land charges or 
annuity charges on land situate within the Empire. 

If security cannot be given in this manner it is permissible to 
furnish a proper surety (z). 


233. By the lodgment the person entitled acquires a right of 
pledge over the money or negotiable instruments lodged, and if, 
according to the provisions of the State law, the title to the money 
or the negotiable instruments passes. to the Treasury or to the 
institution designated as the lodgment office, a right of pledge on 
the claim for restitution. 


234. Negotiable instruments are suitable to be given as security 
only if they are payable to bearer, have a market value, and 
belong to a species in which money belonging to a ward may be 
invested (y). Instruments to order indorsed in blank are equiva- 
lent to instruments to bearer. 

With the negotiable instruments are to be lodged the interest 
coupons, annuity coupons, dividend coupons, and renewal coupons. 

Security may be given in negotiable instruments only to the 
extent of three-fourths of their market value. 


235. If a person has given security by lodging money or nego- 
tiable instruments, he is entitled to exchange the money lodged for 
suitable negotiable instruments, or the negotiable instruments 
lodged for other suitable negotiable instruments, or for money. 


236. An uncertificated claim against the Empire or against a 
State may be given as security only to the extent of three-fourths 
of the market value of the negotiable instruments whose issue the 
creditor may demand in satisfaction of his claim. — 


237. A moveable may be given as security only to the extent of 
two-thirds of its estimated value. Things may be refused as 


(a) 239. (y) 1807. 
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security if deterioration in them is to be apprehended, or if their 
custody involves special difficulties. 


238. A. hypothecary claim, a land charge or an annuity charge, 
is suitable to be given as security only if it fulfils the conditions 
under which, according to the law of the place where the security 
is required to be given, money belonging to a ward may be 
invested in hypothecary claims, land charges, or annuity charges. 

A claim secured by a cautionary hypotheca (s) is not suitable to 
be given as security. 


239. A proper surety is a person who possesses property pro- 
portional (a) to the amount of security to be given and is subject 
to domestic jurisdiction. 

The declaration of suretyship (5) must contain a waiver of the 


plea of beneficium excussionis (c). 


240, If the security given become insufficient without any fault 
on the part of the obligee, it shall be supplemented or new security 
be given. 


(z) See 1184. (a) Cf. 234, par. 3; 236, 237. 
(b) This must be in writing. (c) 771, 773. 
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SECOND BOOK. 
Law of Obligations («). 


FiRsT SECTION. 


SCOPE OF OBLIGATIONS. 


FIRST TITLE. 


Obligation of Performance. 


241. By virtue of an obligation the creditor is entitled to claim 
performance from the debtor. The performance may consist in a 
forbearance. 


242, The debtor is bound to effect the performance according 
to the requirements of good faith, ordinary usage being taken into 
consideration. 


243. A person who owes a thing designated only by species 
shall deliver a thing of average kind and quality. 

If the debtor has done everything required on his part for the 
delivery of such a thing, his obligation is limited to the thing 
intended to be delivered. 


244, If a money debt expressed in a foreign currency is pay- 
able within the Empire, payment may be made in the currency of 
the Empire, unless payment in the foreign currency is expressly 
stipulated for. 

The commutation is made according to the rate of exchange 
current in the place of payment (3) at the time of payment. 


(a) The word “obligation” is a free translation of the term Schuldverhältnis, 
which means literally ‘‘ obligatory relation.” 
(b) See 269, 270. . 
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245. If a money debt is payable in a specific kind of money 
which is no longer current at the time of payment, the payment 
shall be made as if the kind of money were not specified. 


246, If by law (c) or juristio act a debt is to bear interest, four 
per cent. per annum (d) shall be paid, unless some other rate is 
specified (e). 


247. Ifa higher rate of interest than six per cent. per annum 
is agreed upon, the debtor may, after the expiration of six months, 
give notice of payment of the principal, six months’ notice being 
required. Theright of payment on notice may not be excluded or 
limited by contract. These provisions do not apply to obligations 
to bearer. | 


248. An agreement made in advance (,f) that interest due 
shall again bear interest is void. 

Savings banks, credit institutions and bankers may agree in 
advance that interest on deposits not drawn shall be considered as 
a new interest-bearing deposit. Credit institutions which have 
been authorised to issue interest-bearing obligations to bearer for 
the amount of the loans made by them, may cause to be promised 
to them in advance on such loans payment of interest on arrears 
of interest. 


249.8 A person who is bound to make compensation shall bring 
about the condition which would exist if the circumstance making 
him liable to compensate had not occurred. If compensation is 
required to be made for injury to a person (9) or damage to a 
thing, the creditor may demand, instead of restitution in kind, the 
sum of money necessary to effect such restitution. 


(c) The principal cases are provided for by 288—290, and 291. Other cases 
may be found in 256, 347, 452, 641, par. 2, 668, 698, 820, 849, 1133, 1834. 

(d) In commercial transactions the statutory rate of interest is 5 per cent. 
(Commercial Code, 352, 353), and in the case of a debt founded on a bill of 
exchange, 6 per cent. 

(e) The parties may agree upon any rate of interest, subject, however, to 
the provision of 138. 

(f) However, a subsequent agreement to the effect that interest already due 
shall accumulate as capital (f.c., shall again bear interest) is valid. 

(g) In such a case the compensation is usually in the form of a money 
annuity. 842—847. ; 
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250. The creditor may fix a reasonable period for the restitu- 
tion in kind by the person liable to compensate with a declaration 
that he will refuse to accept restitution after the expiration of the 
period. After the expiration of the period the creditor may 
demand the compensation in money if the restitution is not 
effected in due time; the claim for restitution is barred. 


251. In so far as restitution in kind is impossible or is insuffi- 
cient to compensate the creditor, the person liable shall compensate 
him in money. 

The person liable may compensate the creditor in money if 
restitution in kind is possible only through disproportionate outlay. 


252. The compensation required to be made includes also lost 
profits. Profit is deemed to have been lost which could have been 
expected with probability according to the ordinary course of 
things or according to the particular circumstances, e.g., according 
to the preparations and provisions made. 


253. For an injury which is not an injury to property com- 
pensation in money (/) may be demanded only in the cases specified 
by law (i). 


254. If any fault of the injured party has contributed in 
causing the injury, the obligation to compensate the injured party 
and the extent of the compensation to be made depends upon the 
circumstances, especially upon how far the injury has been caused 
chiefly by the one or the other party. 

This applies also even if the fault of the injured party consisted 
only in an omission to call the attention of the debtor to the 
danger of an unusually serious injury which the debtor neither 
knew nor ought to have known, or in an omission to avert or 
mitigate the injury. The provision of 278 applies mutatis 
mutandis. 


255. A person who is required to make compensation for the 
loss of a thing or of a right is bound to make compensation only 


(4) It is to be noticed that this provision applies only to compensation in 
money, and not to compensation in the form of restitution in kind. 249, 
(s) For such cases, see 847, 1300, 1715, par. 1. 
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upon assignment to him of the olaims which belong to the person 
entitled to compensation by virtue of his ownership of the thing 
or by virtue of his right as against third parties. 


256. A person who is bound to reimburse another for outlay 
shall pay interest from the time of the outlay on the amount 
expended, or if other objects than money have been used, on the 
amount to be paid as compensation for their value. If any outlay 
has been incurred upon an object which is to be delivered to the 
person bound to make reimbursement, interest shall not be paid for 
the time during which the person entitled to reimbursement 
receives the emoluments or the fruits of the object without making 
compensation. 


257. A person who is entitled to demand reimbursement of 
outlay which he incurs for a specific purpose may, if he has incurred 
an obligation for such purpose, demand relief from the obligation. 
If the obligation is not yet due, the person bound to make reim- 
bursement may give him security instead of relieving him. 


258. A person who is entitled to remove an attachment from a 
thing which he is required to deliver to another shall, in case of 
the removal, put the thing in its former condition at his own 
expense. If the other party acquires possession of the thing he is 
bound to permit the removal of the attachment; he may refuse 
permission until security is given to him for the damage involved 
in the removal. 


259. A person who is bound to render an account of his 
management of an affair involving receipts or disbursements (%) 
shall furnish the person entitled to it with an account containing a 
systematic statement of the receipts or disbursements, and shall, so 
far as it is customary to give vouchers, submit vouchers. 

If there is reason to suspect that the statements contained in the 
account relating to the receipts have not been made with the 
necessary amount of care (/), he shall, on demand, swear an oath 
of disclosure to the effect : 

That he, according to the best of his knowledge, has stated 
the receipts as completely as he was in a position to do. 


(k) E.g., a mandatory, guardian, or executor. 
(7?) The onus probandi is upon the person requiring the oath to be sworn. 
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In matters of trivial importance (m) the obligation to swear 
such oath of disclosure does not exist. 


260. A person who is bound to deliver an aggrogate of objects 
or to give a statement of the contents of such an aggregate shall 
submit to the person entitled to it an inventory of the contents. 

If there is reason to suspect that the inventory has not been 
drawn up with the necessary amount of care (n), he shall on 
demand swear an oath of disclosure to the effect: 


That he, according to the best of his knowledge, has stated 
the contents as completely as he was in a position to do. 


The provision of 259, par. 3, applies. 


261. The oath of disclosure, unless it is required to be sworn 
before the Court in which process is pending, shall be sworn before 
the District Court of the place in which the obligation of giving 
account or submitting the inventory is required to be fulfilled. If 
the person who is under such obligation has his domicile or 
residence within the Empire, the oath of disclosure may be sworn 
before the District Court of the place of his domicile or residence. 

The Court may order a modification of the form of the oath 
corresponding to the circumstances. 

The costs of swearing the oath shall be borne by the person who 
requires the oath to be sworn. 


262. If several acts of performance are due in such a manner 
that only one of them is required to be done, the right to elect 
belongs to the debtor in case of doubt. 


263, The election is made by declaration to the other party (0). 
The performance elected is deemed to be the only one due 


ab initio. 


264. If the debtor entitled to elect does not make the election 
before the levy of compulsory execution, the creditor may, at his 


(m) It is for the Court to decide whether the matter is of trivial importance 
or not. 

(n) Of. note (2) to 259. 

(0) The election is irrevocable after it has once been made. 
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election, levy execution on any one of the acts of performance; 
the debtor may, nevertheless, relieve himself from his obligation, 
so long as the creditor has not received the elected performance 
wholly or in part, by doing any one of the other acts of 
performance. 

If the creditor entitled to elect is in default (py), the debtor may 
demand the creditor to make an election within a fixed reasonable 
period of time. After the expiration of the period the right to 
elect passes to the debtor if the creditor does not make his election 
in due time. 


265. If one of the acts of performance is impossible ad initio, or 
if it subsequently becomes impossible, the obligation is limited 
to the other acts of performance. This limitation does not arise if 
the performance becomes impossible in consequence of a circum- 
stance for which the party not entitled to elect is responsible. 


266. A debtor is not entitled to perform in part (g). 


267. If a debtor does not have to perform in person, a third 
party may effect the performance (7). The approval of the debtor 
is not necessary. 

The creditor may decline the performance if the debtor objects 
to it. 


268. If the creditor levies compulsory execution upon an object 
belonging to the debtor, any person who through the execution 
incurs danger of losing a right in the object is entitled to satisfy 
the creditor. The same right belongs to the possessor of a thing 
if he incurs danger of losing possession through the execution. 

The satisfaction may also be made by lodgment or by set-off. 

If a third party satisfies the creditor the claim is transferred to 
him (s). The transfer may not be enforced to the detriment of 
the creditor. 


(p) See 293 et seq. 

(g) The rule is otherwise in the case of a bill of exchange. See sect. 38 
of the Bills of Exchange Act. 

(r) The creditor must accept the performance, otherwise he will be in 
default. 293. 

(s) Ipso facto. Cf. 412, 
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269. If a place for performance (?) is neither fixed nor to be 
inferred from the circumstances, e.g., from the nature of the obliga- 
tion, performance shall be effeoted in the place where the debtor 
had his domicile at the time the obligation arose. 

If the obligation arose in the conduct of the debtor’s industrial 
operations, and if the debtor’s industry is located in another place, 
such place is substituted for the domicile. 

It is not to be inferred from the mere circumstance that the 
debtor has assumed the expense of transmittal, that the place to 
which transmittal is required to be made is the place of performance. 


270. In case of doubt the debtor shall remit money at his own 
risk and expense to the creditor at the latter’s domicile. 

If the claim arose in the conduct of the creditor’s industrial 
operations, and if the creditor’s industry is located in another 
place, such place is substituted for the domicile. 

If, in consequence of a change of the creditor’s domicile or the 
location of his industry occurring after the obligation arose, the cost 
or the risk of remitting is increased, the creditor shall bear the 
additional cost in the former case and the risk in the latter case. 

The provisions relating to the place of performance remain 
unaffected. 


271, If a time for performance (w) is neither fixed nor to be in- 
ferred from the circumstances, the creditor may demand the perform- 
ance forthwith, and the debtor may perform his part forthwith. 

If a time is fixed it is to be presumed, in case of doubt, that the 
creditor may not demand the performance before that time; the 
debtor, however, may perform earlier (7). 


(t) The place of performance is determined : first, according to the intention 
of the parties (cf. 133, 157, 242); secondly, according to the special provisions 
of law which are applicable to the particular case (e.g., 697, 700, 811, 1194, 
Art. 92 of the Introductory Act); thirdly, according to the circumstances, 
especially according to the nature of the obligation (cf. 133, 157, 242); and 
lastly, according to 269. 

(u) The time of performance is determined : jirst, according to the inten- 
tion of the parties (133, 157, 242); secondly, according to the special provisions 
of law which are applicable to the particular case (rent, 551; rent, 584; 
loan for use, 604; loan for consumption, 608, 609 ; contract for service, 614; 
contract for work, 640); thirdly, according to the circumstances (133, 157, 
242); and lastly, according to 271. 

(x) Cf. 299. 
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272. If the debtor pays before maturity a debt not bearing 
interest he is not entitled to any reduction on acoount of interim 
interest. 


273. If the debtor has a matured claim against the creditor 
arising from the same legal relation (y) upon which his own obli- 
gation is based, he may, unless a contrary intention appears from 
the obligation, refuse to effect the performance due from him until 
the performance due to him is effected (i.e., a right of lien). 

A. person who is bound to hand over an object has the same 
right, if he has a matured claim on account of outlay incurred on 
the object, or on account of any injury caused to him by it, unless 
he has acquired the object by a wilful unlawful act. 

The creditor may avert the exercise of the right of lien by giving 
security. The giving of security by sureties is not permitted. 


274. As against suit by the creditor the enforcement of the 
right of lien has only the effect that the debtor is adjudged to 
perform on receipt of the performance due to him (i.e., contem- 
poraneous performance). 


By virtue of such a judgment the creditor may pursue his 
claim by means of compulsory execution without effecting the 
performance due from him if the debtor is in default of acceptance. 


275, The debtor is relieved from his obligation to perform if 
the performance becomes impossible in consequence of a circum- 
stance for which he is not responsible(s) occurring after the 
creation of the obligation (a). 

If the debtor, after the creation of the obligation, becomes 
unable to perform, it is equivalent to a ciroumstance rendering the 
performance impossible (5). 


(y) In commercial transactions the matured claim of the debtor need not 
arise out of the same legal relation. Both debtor and creditor must, how- 
ever, be ‘“‘ merchants” as defined by the Commercial Code. See 369—372 of 
the Commercial Code. 

(z) Cf, 280, par. 1. 

(a) If the circumstance occurred before the creation of the obligation, the 
contract is void. 306. 

(b) 281 applies to all cases under 275. 
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276. A. debtor is responsible, unless it is otherwise provided, for 
wilful default and negligence (c). A person who does not exercise 
ordinary care acts negligently. The provisions of 827, 828 apply. 

A debtor may not be released beforehand from responsibility for 
wilful default. 


277. A person who is answerable only for such care as he is 
accustomed to exercise in his own affairs (d) is not relieved from 
responsibility for gross negligence. 


278, A debtor is responsible for the fault of his statutory agent, 
and of persons whom he employs in fulfilling his obligation, to the 
same extent as for his own fault (e). The provision of 276, par. 2, 
does not apply. 


279. If the object owed is designated only by species, and so 
long as delivery of an object of the designated species is possible, _ 
the debtor is responsible for his inability to deliver, even though 
no fault is imputable to him. 


280. Where the performance becomes impossible in consequence 
of a circumstance for which the debtor is responsible, the debtor shall 
compensate the creditor for any damage arising from the non- 
performance. 

In case of partial impossibility the creditor may, by declining 
the still possible part of the performance, demand compensation 
for non-performance of the entire obligation, if he has no interest 


(c) This enunciates the general principle, to which there are the following 
exceptions :— 

(A) Liability for accident, as in the case where the debtor is in default 

(287); management of affairs without mandate (678); and inn- 
keepers (701). 

(B) Liability for gross negligence, as in the case of a gift (521); loan for 
use (599); management of affairs without mandate in the special 
case provided for by 680; finding (968); and creditor’s default of 
acceptance (300). 

(C) Liability for such care as is exercised by a person in his own affairs. 
See note (d) to 277. 

(d) Those who are responsible for such degree of care are partners inter se 
(708), spouses tnter se (1359), gratuitous depositary (690), father and mother 
in the exercise of the parental power (1664), and limited heirs (2131). 

(e) He may, however, contract himeelf out of this responsibility. 
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in the partial performance. The provisions of 346 to 356 applic- 
able to the contractual right of rescission apply mutatis mutandis (f). 


281. If, in consequence of the circumstance which makes the 
performance impossible, the debtor acquires a substitute or a claim 
for compensation for the object owed (g), the creditor may demand 
delivery of the substitute received or assignment of the claim for 
compensation. 

If the creditor has a claim for compensation on account of non- 
performance, the compensation to be made to him is diminished, if 
he exercises the right specified in par. 1, by the value of the sub- 
stitute received or of the claim for compensation. 


282. If it is disputed whether the impossibility of performance 
_ is the result of a circumstance for which the debtor is responsible, 
the burden of proof is upon the debtor. 


283. If non-appellable judgment has been delivered against 
the debtor, the creditor may allot him a reasonable period for 
performance, with a declaration that he refuses to accept the per- 
formance after the expiration of the period. After the expiration 
of the period the creditor may demand compensation for non- 
performance, if the performance be not effected in due time; the 
claim for performance is barred. The liability for compensation 
does not arise if the performance becomes impossible in conse- 
quence of a circumstance for which the debtor is not responsible. 

If at the expiration of the period the performance is only in 
part not effected, the creditor has also the right specified in 280, 
par. 2. 


284, If the debtor does not perform after warning given by 
the creditor after maturity, he is in default through the warning. 
Bringing an action for the performance and the service of an 
order for payment in hortatory process are equivalent to warning. 

If a time by the calendar is fixed for the performance, the debtor 
is in default without warning if he does not perform at the fixed 
time. The same rule applies if a notice is required to precede the 





(f) In the case of mutual contracts the provisions of 325 apply. 
(y) E.g., in the case of insurance. 
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performance, and the time is fixed in such manner that it may be 
reckoned by the calendar from the time of notice. 


285. The debtor is not in default so long as the performance is 
not effected in consequence of a circumstance for which he is not 
responsible. 


286. The debtor shall compensate the creditor for any damage 
arising from his default (7). 

If the creditor has no interest in the performance i in consequence 
of the default, he may, by refusing the performance, demand com- 
pensation for non-performance. ‘The provisions of 346 to 356 
applicable to the contractual right of rescission apply mutatis 
mutandis. 


287. A debtor is responsible for all negligence during his 
default. He is also responsible for impossibility of performance 
arising accidentally during the default, unless the injury would 
have arisen even if he had performed in due time. 


288. A money debt bears interest during default at 4 per 
cent. per annum. If the creditor can demand higher interest on 
any other legitimate ground (7), this shall continue to be paid. 

Proof of further damage is admissible. 


289. Interest for default shall not be paid upon interest. The 
right of the creditor to compensation for any damage arising from 
the default remains unaffected. 


290. If the debtor is bound to make compensation for the value 
of an object which has perished during the default, or which cannot 
be delivered for a reason which has arisen during the default, the 
creditor may demand interest on the amount to be paid as com- 
pensation, from the time which serves as the basis for the estimate 
of the value. The same rule applies if the debtor is bound to 





(R) As a general rule the creditor cannot rescind the contract on the 
ground of the default of the debtor. See, however, par. 2. 

(‘) E.g., in commercial transactions the legal rate of interest is 5 per cent., 
or in case a higher rate of interest has been agreed upon. 


w. F 
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make compensation for the diminution in value of an object which 
has deteriorated during the default. 


291, A debtor shall pay interest on a money debt from the date 
of action commenced (k), even if he is not in default; if the debt 
does not become due until after that date (/) it bears interest from 
the date of maturity. The provisions of 288, par. 1, and 289, 
sentence 1, apply mutatis mutandis. 


292, If a debtor has to deliver a specific object, the claim of 
the oreditor for compensation for deterioration, destruction, or 
impossibility of delivery arising from any other cause is, after the 
date of action commenced, determined according to the pro- 
visions (m) which apply to the relations between an owner and a 
possessor after the date of action commenced on a claim of owner- 
ship, unless a contrary intention in favour of the creditor appears 
from the obligation itself or from the default of the debtor. 

The same rule applies to the claim of the creditor for delivery 
of, or compensation for, emoluments and to the claim of the debtor 
for reimbursement of outlay incurred. 


SECOND TITLE. 


Default of the Creditor. 


293. A creditor is in default if he does not accept the per- 
formance tendered to him (7). 


294, The performance must be actually tendered to the 
creditor in the manner in which it is to be effected (0). 


(+) This rule obtains even in the case where the action is brought merely 
for arrears of interest. 

(7) Where an action is brought for establishing a right to periodical pay- 
ments, a declaration as to the right to future payments may be claimed in 
the action. 

(m) See 987 et seg. 

(n) No matter whether fault is imputable to him or not. 

(0) That is to say, in the proper manner (242 et seg.), at the proper time 
(271, 299), and in the proper place (269, 270). 
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295. A verbal tender by the debtor is sufficient if the creditor 
has declared to him that he will not accept the performance, or if 
for effecting the performance an act of the creditor is necessary, 
é.g., if the creditor has to take away the thing owed. A summons 
to the creditor to do the necessary act is equivalent to tender of 
performance. 


296. Ifa time according to the calendar is fixed for the act to 
be done by the creditor, tender is required only if the creditor does 
the act in due time. The same rule applies if notice is required to 
precede the act, and the time for the act is fixed in such manner 
that it may be reckoned by the calendar from the time of notice. 


297. A creditor is not in default if the debtor is not in a position 
to effect the performance at the time of tender, or, in the case pro- 
vided for by 296, at the time fixed for the act of the creditor (p). 


298. If the debtor is bound to perform his. part only upon 
counter-performance by the creditor, the creditor is in default if, 
though prepared to accept the performance tendered, he does not — 
offer the required counter-performance (g). 


299, If the time of performance is not fixed, or if the debtor is 
entitled to perform before the fixed time, the creditor is not in de- 
fault by reason of the fact that he is temporarily prevented from 
accepting the tendered performance, unless the debtor has given 
him notice of his intended performance a reasonable time before- 
hand. 


300. During the default of a creditor his debtor is responsible 
only for wilful default and gross negligence. 

If a thing designated only by species (r) is owed, the risk 
passes to the creditor from the moment at which he is first in default 
by not accepting the thing tendered. 


301. Upon an interest-bearing money debt the debtor does not 
have to pay interest during the default of the creditor. 





(p) The onus probandi lies on the creditor. 
(q) See 320, 321, 273, 274. 
(r) Of. 243, 


F2 
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302, If a debtor has to hand over the emoluments of an object 
or to make compensation for them, his liability during the default 
of the creditor is limited to the emoluments which he actually 
draws (8). 


303, If the debtor is bound to give up the possession of a piece 
of land (¢), he may relinquish its possession after the occurrence of 
the creditor’s default. The creditor must be previously warned of 
the relinquishment, unless the warning is impracticable. 


304, The debtor may, in case of the default of the creditor, 
demand compensation for the excess of outlay which he has been 
obliged to incur for the ineffective tender as well as for the custody 
and preservation of the object owed. 


SECOND SECTION. 


OBLIGATIONS EX CONTRACTU. 


FIRST TITLE. 


Creation of an Obligation— Scope of a Contract. 


305. For the creation of an obligation by juristic act, and for 
any alteration of the substance of an obligation, a contract between 
the parties is necessary, unless it is otherwise provided by law (w). 


306. A contract for an impossible performance is void (2). 


(s) He is not, however, responsible for any emoluments which he wilfully 
or negligently omits to draw. 

(t) See 928. In the case of moveables which are suitable to be lodged, . 
such as money, negotiable instruments, or other valuables, the debtor may 
lodge them (372); in the case of moveables of any other kind he may cause 
them to be sold at public auction and lodge the proceeds (383). 

(u) A unilateral juristic act is sufficient in the case of a foundation (80, 81), 
promise of reward (657 et seq.), obligations to bearer (793 et seq.), and, 
inferentially, of contracts in favour of a third person (328 et seq.). 

(x) Cf. the maxim: Ultra posse nemo obligatur. Mero inability to perform 
on the part of the person bound is insufficient. The impossibility must exist 
prior to or at the time of the conclusion of the contract, otherwise the provi- 
sions of 275, 323 et seg. apply. For the case of partial impossibility, see 139. 
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307. A person who, in concluding a contract for an impossible 
performance, knew or ought to have known that it was impossible, 
is bound to make compensation for any damage which the other 
party has sustained by relying upon the validity of the contract ; 
not, however, beyond the value of the interest which the other 
party has in the validity of the contract. The duty to make com- 
pensation does not arise if the other party knew or ought to have 
known of the impossibility. 


These provisions apply mutatis mutandis if the performance is 
only partially impossible, and the contract is valid in respect of the 
possible part, or if only one of several acts of performance promised 
with election (y) between them is impossible. 


308, The impossibility of performance does not prevent the 
validity of the contract if the impossibility can be removed, and 
the contract is intended to be binding only if the performance 
becomes possible. 

If an impossible performance is promised subject to any other 
condition precedent (s) or limitation of a definite time, after which 
it is to become binding, the contract is valid if the impossibility is 
removed before the fulfilment of the condition or the arrival of 
the time. 


309, If a contract is contrary to a statutory prohibition (a), the 
provisions of 307, 308, apply mutatis mutandis. 


310. A contract whereby one party binds himself to convey his 
future property or a fractional part of his future property or to 
charge it with a usufruct, is void. 


311, A contract whereby one party binds himself to convey his 
present property or a fractional part of his present property or to 
charge it with a usufruct, requires judicial or notarial authenti- 
cation (5). 


(y) See 262—265. 

(z) I.e., subject to a condition precedent other than that mentioned in the 
preceding paragraph. 

(a) See 134, 135, 138, 139. 

(b) Bee 125, 128. 
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312. A contract relating to the estate of an existing third - 


person is void. The same rule applies to a contract relating to the 
compulsory portion or a legacy from the estate of an existing 
third person. 

These provisions do not apply to a contract entered into between 
future statutory heirs relating to the statutory portion or the com- 
pulsory portion of one of them. Such a contract requires judicial 
or notarial authentication. 


313. A contract whereby one party binds himself to transfer 
ownership of a piece of land (c) requires judicial or notarial 
authentication. A contract concluded without observance of this 
form becomes valid in its entirety if conveyance by agreement 
and entry in the land register have taken place. 


314. If a person binds himself to alienate or give a charge upon 
a thing, the obligation extends, in case of doubt, also to the acces- 
sories of the thing. 


315, If the mode of performance is to be determined by one of 
the contracting parties, it is to be presumed, in case of doubt, that 
the determination is to be made in an equitable manner. 

The determination is made by declaration to the other party. 

If the determination is to be made in an equitable manner, the 
determination made is binding upon the other party only if it is 
equitable. If it is inequitable the determination is made by judi- 
cial decree; the same rule applies if the determination is delayed. 


316. If the extent of the counter-performance promised for an 
act of performance is not determined the determination, in case of 
doubt, is to be made by the party who is entitled to demand the 
counter-performance. 


317. If the determination of the performance is left to a third 
party, it is to be presumed, in case of doubt, that it shall be made 
in an equitable manner. 

If the determination is to be made by several third parties, the 


(c) Ownership of land cannot be transferred on the mere strength of a 
contract; entry in the land register is necessary. 873. 
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agreement of all is necessary in case of doubt; if a sum is to be 
specified, and if various sums have been specified, the average is to 
be taken. 


318, The determination of the performance left to a third party 
is made by declaration to one of the contracting parties. 

The determination made may be set aside on the ground of mis- 
take, threats, or fraud, at the instance only of the contracting parties ; 
the other party is defendant. The action must be brought without 
delay after the person entitled to bring it has obtained knowledge 
of the ground for attack. The right is barred if thirty years have 
elapsed after the determination has been made. 


319, If a third party is to determine the performance in an 
equitable manner, the determination made is not binding upon the 
contracting parties if it is evidently inequitable. The determina- 
tion in this case is made by judicial decree; the same rule applies 
if the third party cannot or will not make the determination, or if 
he delays it. 

If the third party is to make the determination at his discretion 
the contract is not binding, if the third party cannot or will not 
make the determination, or if he delays it. 


SECOND TITLE. 


Mutual Contract. 


320, A person who is bound by a mutual contract may refuse to 
perform his part until the other party has performed his part, unless 
the former is bound to perform his part first. If the performance 
is for the benefit of several persons, the part due to one of them 
can be refused until the entire counter-performance has been 
effected. The provision of 273, par. 3, does not apply. 

If one party has partially performed his part, counter-performance 
may not be refused if the refusal under the circumstances, ¢.g., on 
account of the relative insignificance of the part not performed, 
would constitute bad faith. 


321. A person who is bound by a mutual contract to perform 
his part first may, if after the conclusion of the contract a serious 
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change for the worse in the financial circumstances of the other - 
party comes about whereby the claim for the oounter-performanoe 
is endangered, refuse to perform his part until the other party has 
performed his part or given security for it. 


322. If one party brings an action for the performance due to 
him under a mutual contract, the enforcement of the right in the 
other party to refuse performance until the counter-performance 
has been effected has only the effect that judgment is to be 
delivered against the latter for contemporaneous performance (d). 

If the party bringing the action has to perform his part first he 
may, if the other party is in default of acceptance, bring an action 
for performance after receipt of the counter-performanoe. 

The provision of 274, par. 2, applies to compulsory execution. 


323. If the performance due from one party under a mutual 
contract becomes impossible in consequence of a circumstance for 
which neither he nor the other party is responsible, he loses the 
claim to counter-performance; in case of partial impossibility the 
counter-performance is diminished in conformity with 472, 473. 

If the other party demands delivery under 281 of the substitute 
received for the object owed, or assignment of the claim for com- 
pensation, he remains bound to effect the oounter-performanoe ; 
this is diminished, however, in conformity with 472, 473, in so far 
as the value of the substitute or of the claim for compensation is 
less than of the value of the performance due. 

If the counter-performance has been effected which according to 
these provisions was not due, the value of the performance effected 
may be demanded back under the provisions relating to the return 
of unjustified benefits (e). 


324. If the performance due from one party under a mutual 
contract becomes impossible in consequence of a circumstance for 
which the other party is responsible, he retains his claim for 
counter-performance. He must, however, deduct what he saves in 
consequence of release from the performance, or what he acquires 





(d) See 278, 274. (e) See 818-822. 
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or maliciously omits to acquire by a different application of his 
faculties. 

The same rule applies if the performance due from one party 
becomes impossible, in consequence of a circumstance for which he 
is not responsible, at the time when the other party is in default of 
acceptance. 


325. If the performance due from one party under a mutual 
contract becomes impossible in consequence of a circumstance for 
which he is responsible, the other party may demand compensation 
for non-performance, or rescind the contract. In case of partial 
impossibility, if he has no interest in the partial performance of the 
contract (f), he is entitled, subject to the conditions specified in 
280, par. 2, to demand compensation for non-performance of the 
entire obligation, or to rescind the entire contract. In lieu of the 
claim for compensation and of the right of rescission he may avail 
himself of the rights specified for the case provided for by 323. 

The same rule applies in the case provided for by 283, if the 
performance is not effected before the expiration of the period, or 
if at that time it is in part not effected. 


326. If, in the case of a mutual contract, one party is in 
default in respect of the performance due from him, the other 
party may allot him a fixed reasonable period for performing his 
part with a declaration that he will decline the performance after 
the expiration of the period. After the expiration of the period 
he is entitled to demand compensation for non-perforthance, or to 
rescind the contract, if the performance has not been effected in 
due time; the claim for performance is barred. If the perform- 
ance is in part not effected before the expiration of the period, the 
provision of 325, par. 1, sentence 2, applies mutatis mutandis. 

If, in consequence of the default, the performance of the 
contract is of no use to the other party, such other party has the 
rights specified in par. 1 without the fixing of a period being 
necessary. 


. 327. The provisions of 346 to 356 applicable to the contractual 
right of rescission apply mutatis mutandis to the right of rescission 





(f) The onus probands lies upon him. 
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specified in 325, 326. If the contract is rescinded on account of a 
circumstance for which the other party is not responsible, such other 
party is liable only under the provisions relating to the return of 
unjustified benefits (g). 


THIRD TITLE. 


Promise of Performance in favour of a Third Party. 


328. An act of performance in favour of a third party may by 
contract be stipulated for in such manner that the third party 
acquires a direct right to demand the performance. 

In the absence of express stipulation it is to be inferred from 
the circumstances, especially from the object of the contract, 
whether the third party shall acquire the right, whether the right 
of the third party shall arise forthwith or only under certain con- 
ditions, and whether any right shall be reserved to the contracting 
parties to take away or modify the right of the third party without 
his consent. 


329, If in a contract one party binds himself to satisfy a 
- creditor of the other party without assuming the debt (A), it is not 
to be presumed, in case of doubt, that the creditor shall acquire a 
direct right to demand satisfaction from him. 


330. If, in a contract for life insurance or an annuity, payment 
of the insurance or annuity to a third party is stipulated for, it is 
to be presumed, in case of doubt, that the third party shall 
acquire a direct right to demand the payment. The same rule 
applies, if in a gratuitous transfer of property the duty to perform 
an act in favour of a third party is imposed upon the recipient, or 
if a person, on taking over the whole of another person’s property 
or goods, promises an act of performance in favour of a third 


party for the purpose of compounding a liability. 


331. If the performance in favour of the third party is to be 
effected after the death of the person to whom it was promised, in 





(9) I.e., 818—822. 
(h) Of. 414—419. 


‘ eee ee ee et _ 


EARNEST—STIPULATED PENALTY. | 75 


case of doubt the third party acquires the right to the performance 
upon the death of the promisee. 

If the promisee dies before the birth of the third party, the 
promise to perform in favour of the third party can be revoked 
or altered only if the right to do so has been reserved. 


332. If the promisee has reserved to himself the right of sub- 
stituting another for the third party named in the contract without 
the consent of the promisor, this may also be done, in case of 
doubt, by disposition mortis causd. 


333. If the third party rejects, by declaration to the promisor, 
the right acquired under the contract, the right is deemed not to 
have been acquired. 


334. Defences arising from the contract are available to the 
promisor even as against the third party. 


335. The promises may, unless a contrary intention of the 
contracting parties is to be presumed, demand performance in favour 
of the third party, even though the right to the performance is 
in the latter (r). 


FOURTH TITLE. 


Earnest—Stipulated Penalty. 


336, If, on entering into a contract, something is given as 
earnest, this is deemed to be proof of the conclusion of the 
contract. 

In case of doubt the earnest is not deemed to be a forfeit. 


337. The earnest shall, in case of doubt, be credited on the 
performance due from the giver, or, when this cannot be done, 
shall be returned on performance of the contract. 

If the contract is rescinded the earnest shall be returned. 


(i) There will be two creditors, and the debtor may at his option perform 
his obligation in fayour of the one or the other creditor. 428—430. 
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338, If the performance due from the giver becomes impossible 
in consequence of & circumstance for which he is responsible (x), or 
if the rescinding of the contract is due to his fault, the holder of 
the earnest is entitled to retain it. If the holder of the earnest 
demand compensation for non-performanoe, the earnest shall, in 
case of doubt, be credited, or, if this cannot be done, shall be 
returned on payment of the compensation. 


339. If the debtor promises the creditor the payment of a sum 
of money as penalty in case he does not perform his obligation or 
does not perform it in the proper manner, the penalty is forfeited 
if he is in default (7). If the performance due consists in a 
forbearance (m), the penalty is forfeited as soon as any act in 
contravention of the obligation is committed. 


340. If the debtor has promised the penalty for the case of his 
not fulfilling his obligation, the creditor may demand the forfeited 
penalty in lieu of fulfilment. If the creditor declares to the debtor 
that he demands the penalty, the claim for fulfilment is barred. 

If the creditor has a claim for compensation for non-perform- 
anoe (n), he may demand the forfeited penalty as the minimum 
amount of the damage. Proof of further damage is admissible. 


341. If the debtor has promised the penalty for the case of his 
not fulfilling the obligation in the proper manner, e.g., not at the 
fixed time, the creditor may demand the forfeited penalty in addi- 
tion to the fulfilment. 

If the creditor has a claim for compensation on account of 
improper fulfilment, the provisions of 340, par. 2, apply. 

If the creditor accepts the fulfilment, he may demand the penalty 
only if on acceptance he reserves the right to do so. 


342, If another performance than the payment of a sum of 
money is promised as penalty, the provisions of 339 to 341 apply; 
the claim for compensation is barred if the oreditor demands the 


penalty. 


(k) See 276—279, 282. 

(1) Of. 284, 288. 

(m) As to the burden of proof, see 345. 
(n) See 286 ef seg., 325, 826. 
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343, If a forfeited penalty is disproportionately high, it may 
be reduced to a reasonable amount by judicial decree obtained by 
the debtor (0). In the determination of reasonableness every 
legitimate interest of the creditor, not merely his property interest, 
shall be taken into consideration. After payment of the penalty 
the claim for reduction is barred. 

The same rule applies also, apart from the cases provided for by 
339, 342, if a person promises a penalty for the case of his doing 
or forbearing to do some act. 


344, If tho law declares the promised performance invalid, an 
agreement made for a penalty for non-fulfilment of the promise is 
also invalid, even if the parties knew of the invalidity of the 
promise. 


345. If the debtor contests the forfeiture of the penalty on the 
ground of having fulfilled his obligation, he shall prove the fulfil- 
ment, unless the performance due from him oonsisted in a 
forbearance (7). 


FIFTH TITLE. 
Rescission (9). 


346, If in a contract one party has reserved to himself the 
right of rescission, and if rescission takes place, the parties are 
bound to return to each other the consideration received. For 
services rendered and for allowing the use of a thing the value 
shall be made good, or, if in the contract a counter-payment in 
money is stipulated for, this shall be paid. 


347, The claim to compensation on account of deterioration, 
destruction or impossibility of delivery arising from any other 
cause is determined, in case of rescission, and after receipt of the 


(0) A penalty promised by a ‘‘ merchant” cannot be reduced, unless he be 
a retail dealer. 348, 351 of the Commercial Code. 

(p) In which case the creditor has the onus probandi. 

(g) This title deals with the contractual right of rescission. It applies, 
however, also to the statutory right of rescission in cases of mutual contracts 
(327), sale (467), and contract for work (634, par. 4). 
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consideration, according to provisions which apply to the relation 
between an owner and a possessor after the date of action com- 
menced on a claim of ownership (r). The same rule applies to the 
claim for delivery of, or compensation for emoluments, and to the 
claim for reimbursement of outlay incurred. A sum of money 
bears interest (s) from the time of its receipt. 


348. The obligations of the parties resulting from rescission 
shall be fulfilled contemporaneously. The provisions of 320, 322, 
apply mutatis mutandis. 


349, Rescission is effected by declaration (£) to the other 
party (u). 


350. The right of rescission is not barred by the fact that the 
object which the party entitled to rescind has received has been 
accidentally destroyed. 


351, The right of rescission is barred if the party entitled is to 
blame for any essential deterioration, destruction, or impossibility 
for other reasons of delivering the object received. The destruction 
of a considerable part is equivalent to the essential deterioration of 
the object; the fault of another person for which, according to 
278, the party entitled is responsible is equivalent to his own fault. 


352. The right of rescission is barred if the party entitled has 
altered the form of the object received by working up or remodelling 
into a thing of another kind (7). 


353. If the party entitled has alienated the object received or a 
considerable part of it, or has charged it with a right in favour of 
a third party, the right of rescission is barred if the conditions of 
351 or of 352 have arisen in the case of the party who has acquired 
the object in consequence of the disposition. 


(r) See 987, 989, 994 e€ seq. 

(s) At 4 per cent. 246. 

(¢) The declaration is irrevocable. 
(u) Cf. $56. 

(x) Cf. 950 et seq. 
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A. disposition which is effected by means of compulsory exeou- 
tion or distraint, or by a trustee in bankruptey, is equivalent to a 
disposition of the party entitled. 


354. If the party entitled is in default (y) with the return of 
the object received or of a considerable part of it, the other party 
may allot him a fixed reasonable period with a declaration that he 
refuses to accept after the expiration of the period. The rescission 
becomes ineffective if the return is not made before the expiration 
of the period. 


355. If a period for the exercise of the right of rescission has 
not been agreed upon, a reasonable period for its exercise may be 
allotted to the party entitled to it by the other party. The right 
of rescission is extinguished if rescission is not declared before the 
expiration of the period. 


356, If in a contract there are several persons on the one or the 
other side, the right of rescission may be exercised only by all 
and against all. If the right of rescission is extinguished in respect 
of one of those persons entitled, it is extinguished also in respect of 
the others. 


357, If one party has reserved the right of rescission for the case 
of the other party not fulfilling his obligation, the rescission is 
ineffective if the other party could have relieved himself from the 
obligation by set-off, and makes & declaration of set-off without 
delay after the rescission. 


358. If one party has reserved the right of rescission for the 
case of the other party not fulfilling his obligation, and the latter 
contests the admissibility of the declared rescission on the ground 
that he has fulfilled it, he shall prove fulfilment unless the per- 
formance due from him consists in a forbearance (s). 


359. If the right of rescission is reserved on payment of a 
forfeit, the rescission is ineffective if the forfeit is not paid before 


(y) Of. 284, 286. 
(z) In which case the person entitled to rescind has the onus probands. 
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or at the time of the declaration of rescission, and the other party 
without delay rejects the declaration for this reason. The 
declaration is, however, effective if the forfeit is paid without 
delay after the rejection. 


360. If a contract is entered into with the proviso that the 
debtor shall forfeit his rights under the contract if he does not 
fulfil his obligation, the creditor is entitled to rescind the contract 
on failure of the debtor so to fulfil it. 


361, If it is agreed in a mutual contract that the performance 
due from one of the parties shall be effected exactly at a fixed 
time or within a fixed period, itis to be presumed, in case of doubt, 
that the other party shall be entitled to rescind if the performance 
is not effected at the fixed time or within the fixed period (a). 


THIRD SECTION. 


EXTINCTION OF OBLIGATIONS. 


FIRST TITLE. 
Fulfilment. 


$62, An obligation is extinguished if the performance due be 
effected in favour of the creditor (0). 

If the performance is effected in favour of a third party for the 
- purpose of fulfilment, the provisions of 185 apply. 


363. If the creditor has accepted as fulfilment an act of per- 
formance done in his favour as fulfilment, the burden of proof is 





(a) This is true even in the case where no fault is imputable to the person 
bound to effect the performance. The party entitled to the performance may 
not only rescind the contract, but may also claim compensation for any 
damage arising from non-performance; he may, of course, insist upon the 
fulfilment of the contract, and then claim compensation for any damage 
arising from the default of the other party as provided for by 286, 325, 326. 

(db) As to the person effecting the performance, see 267, 268; as to the 
manner, time and place of performance, see 242 ef seq., 269-—271. 
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upon him if he will not admit the performance to be valid as fulfil- 
ment on the ground that it is other than the performance due, or 
that it was incomplete. 


364, An obligation is extinguished if the creditor accepts in 
lieu of fulfilment another performance than that agreed upon. 

If the debtor, for the purpose of satisfying the oreditor, assumes 
a new obligation towards him, it is not to be presumed, in case of 
doubt, that he assumes the obligation in lieu of fulfilment. 


365. If a thing, a claim against a third party, or any other 
right is given in lieu of fulfilment, the debtor shall warrant in the 
same manner as a seller against a defect of title or a defect of 
quality (c). 


366. If a debtor is bound to the creditor to do similar acts of 
performance by virtue of several obligations, and if the performance 
effected by him is insufficient for the discharge of all the debts, that 
debt is discharged which he specifies on effecting the performance. 

If the debtor makes no specification, among several debts due that 
one is first discharged which affords the creditor least seourity ; 
among several equally secure debts the one most burdensome to 
the debtor; among several equally burdensome debts the oldest 
debt; and where several are equally old every debt proportionately. 


367. If the debtor has to pay interest and costs besides the 
principal performance, the value of an act of performance insufh- 
cient to discharge the whole debt is applied first to the costs, then 
to the interest, and lastly to the principal performance. 

If the debtor specifies any other application the creditor may 
refuse acceptance of the performance. 


368. On receipt of the performance the creditor shall on demand 
give a written acknowledgment of receipt (i.e., a receipt) (d). If 
the debtor has a legal interest in the making of the receipt in any 
other form (e) he may require it to be made in such other form. 


(c) Of. 434 et seq., 459 et seq. 
(2) This applies even to small purchases of daily life. 
(e) Z.g. under seal. 

Ww. G 
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369. The debtor shall bear and advance the cost of the receipt, 
unless a contrary intention appears from the legal relation existing 
between him and the creditor. 

If, in consequence of a transfer of the claim or by way of in- 
heritance, several creditors take the place of the original creditor, 
the excess of cost shall be borne by the creditors. 


370. Tho bearer of a receipt is deemed to be authorised to 
receive the performance, unless circumstances known to the party 
performing rebuts the presumption of such authorisation. 


371, If a promissory note has been issued for the claim, the 
debtor may demand the return of the note together with the 
receipt. If the creditor maintains that he is not in a position to 
return it, the debtor may demand a publicly certified acknow- 
ledgment that the debt is extinguished. 


SECOND TITLE. 
Lodgment. 


372. A debtor may lodge for the benefit of his creditor, money, 
negotiable instruments and other documents and valuables (/) 
in a public place designated for that purpose, if the creditor is 
in default of acceptance. The same rule applies if, for any other 
reason affecting the creditor personally, or in consequence of un- 
certainty concerning the identity of the creditor, not due to 
negligence, the debtor cannot fulfil his obligation or cannot fulfil it 
with safety. 


373. If the debtor is bound to perform only after the counter- 
performance has been effected by the creditor, he may make the 
right of the creditor to receive the thing lodged dependent upon 
counter-performance by the creditor. 


374, The lodgment shall be made in the lodgment-office of the 
place where the performance is to be effected ; if the debtor makes 


(f) In the case of other kinds of moveables the debtor may cause them to 
be sold by public auction, and lodge the proceeds (383 et seg.); in the case of 
immoveables, the debtor may relinquish possession. 303. 
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the lodgment in any other place, he shall compensate the creditor 
for any damage arising therefrom (g). 

The debtor shall without delay notify the creditor of the lodg- 
ment; if he fails to do so he is liable for compensation. The 
notification may be dispensed with if it is impracticable. 


375. If the thing lodged is forwarded to the lodgment:office 
by mail, the lodgment operates as from the time of posting. 


376. The debtor has the right to withdraw the thing lodged. 
The right of withdrawal is barred : 
1. If the debtor declares to the lodgment-office that he 
waives the right of withdrawal ; | 
2. If the creditor declares his acceptance to the lodgment- 
office ; 
3. If non-appellable judgment between the creditor and the 
debtor declaring the lodgment legitimate is presented at 
the lodgment-office. 


377, The right of withdrawal is not subject to judicial attach- 
ment. 

If bankruptcy proceedings are instituted against the property of 
the debtor, the right of withdrawal cannot be exercised even by 
the debtor during the bankruptcy proceedings. 


378. If the right to withdraw the thing lodged is barred, the 
debtor is released from his obligation through the lodgment in the 
same manner as if he had performed his part in favour of the 
creditor at the time of the lodgment. 


379. If the right to withdraw the thing lodged is not barred, 
the debtor may refer the creditor to the thing lodged (A). 

As long as the thing is on lodgment the creditor bears the risk, 
and the debtor is not bound to pay interest or compensation for 
emoluments not drawn. 

If the debtor withdraws the thing lodged, the lodgment is 
deemed not to have been made. 


(g) The lodgment itself is, however, valid. 
(kh) So as to prevent compulsory execution from being levied on his 
property. 
G2 
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380. In so far asa declaration of the debtor recognising the 
creditor’s right to receive is necessary or adequate as evidence of 
such right according to the regulations governing the lodgment- 
office, the creditor may demand from the debtor the delivery of 
the declaration under the same conditions under which he would 
have been entitled to demand the performance, if the lodgment had 
not taken place. 


381, The costs of the lodgment shall be borne by the creditor, 
unless the debtor withdraws the thing lodged. 


382, The right of the creditor to the amount lodged is extin- 
guished after the lapse of thirty years since receipt of notice of 
the lodgment, unless the creditor reports himself at the lodgment- 
office within such period; the debtor is entitled to withdraw even 
if he has waived the right of withdrawal. 


383, If the thing owed is a moveable which is not suitable to be 
lodged (i), and if the creditor is in default, the debtor may cause 
it to be sold by auction at the place of performance and lodge the 
proce:ds. The same rule applies in the cases provided for by 372, 
sentence 2, if the destruction of the thing is to be apprehended, or 
if its custody would involve disproportionate expense. 

If a reasonable return is not to be expected from an auction at 
the place of performance, the thing shall be sold by auction in 
some other appropriate place. 

The auction shall be held publicly by a Court officer appointed 
for the place of auction, or by some other official authorised to 
conduct auctions, or by a publicly appointed auctioneer (i.e., publio 
auction). The time and place of the auction, with a general 
description of the thing, shall be publicly advertised. 


384, The auction is not permissible until after the creditor has 
been warned of it. The warning may be dispensed with if the 
thing is liable to deterioration, and there is danger in delaying the 
auction. 

The debtor shall without delay notify the creditor of the auction ; 
if the debtor fails to do so he is liable for compensation. 


— a ee 


(#) Ie., if it does not belong to the class of things mentioned in 372. 
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The warning and the notice may be dispensed with if they are 
impracticable. 


385. If the thing has an exchange or market price the debtor 
may effect the sale by private sale at the current price through a 
broker publiely empowered to conduct such sales, or through a 
person authorised to conduct public auctions. 


386. The costs of the auction or of the sale made under 385 
shall be borne by the creditor, unless the debtor withdraws the 
proceeds lodged. 


THIRD TITLE. 
Set-off. 


387. If two persons mutually owe acts of performance which are 
of the same kind according to their object, either party may set off 
his claim against the claim of the other party as soon as he can 
demand the performance due to him and effect the performance 
due from him (A). 


388. The set-off is made by declaration (/) to the other party: 
The declaration is ineffective, if made subject to any condition or 
limitation of time. 


389. The set-off has the effect that the claims, in so far as they 
cover each other (m), are deemed to have been extinguished at the 
moment at which, being suitable for set-off, they are balanced 
against each other. 


390. A claim against which there is a defence may not be 
set off. Prescription does not exclude set-off, if the claim barred 
by prescription was not barred at the time at which it could have 
been. set off against the other claim. 


(k) Exceptions: 391, par. 2, 393, 394. 

(?) I.e., set-off does not operate ipso jure. 

(m) Hence partial set-off is permissible, although partial performance is 
not allowed. 266. 
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391. Set-off is not excluded by the fact that different places for 
performance or delivery exist for the claims. The party making 
the set-off shall, however, compensate for any damage which the 
other party suffers by reason of the fact that, in consequence of the 
set-off, he does not receive or cannot effect the performance in the 
fixed place. 

If it is agreed that the performance shall be effected at a fixed 
time in a fixed place, it is to be presumed, in case of doubt, that 
the set-off of claim for which there is another place of perform- 
ance (r) is to be excluded. 


392. By the judicial attachment of a claim the set-off of a 
claim of the debtor’s against the creditor is excluded only if the 
debtor has acquired his claim after the attachment, or if his claim 
has become due only after the attachment and after the maturity 
of the claim attached. 


393. Set-off is not permissible against a claim arising from a 
wilful unlawful act (0). 


394. If a claim is not subject to judicial attachment (p), it is 
not subject to set-off. Against sums to be drawn out of sick, aid, 
or burial funds (e.g., out of journeymen’s funds and funds of 
journeymen’s unions), contributions due may, however, be set off. 


395. Against a claim of the Empire, of a State, or of a commune, 
or any other communal union, set-off is permissible only if the 
performance is due to the same fund out of which the claim of the 
party making the set-off is to be paid. 


396. If either party has several claims suitable for set-off, the 
party making the set-off may specify the claims which are to be 
set off against each other. If the set-off is declared without such 


— — 





(n) Cf. 269—271. 

(0) Cf. 273, par. 2, 823 et seq. 

(p) 851 of the Code of Civil Procedure provides that, ‘‘in the absence of 
any special provision to the contrary, a claim is subject to judicial attach- 
ment only if it is transferable.’’ See, further, 377 of the present Code, 
Art. 81 of the Introductory Act, and 850—852 of the Code of Civil Procedure.’ 
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specification, or if the other party objects without delay, the provi- 
sion of 366, par. 2, applies mutatis mutandis. 

If the party making the set-off owes the other party interest and 
costs in addition to the principal performance, the provisions of 367 
apply mutatis mutandis. 


FOURTH TITLE. 


Release. 


397, An obligation is extinguished if the debtor is released from 
the obligation by contract with the creditor. 

The same rule applies if the creditor, by contract with the 
debtor, acknowledges that the obligation does not exist (9). 


FourtH SECTION. 


TRANSFER OF CLAIMS. 


398."A claim may, by contract with another person, be trans- 
ferred by the creditor to him (¢.e., assignment) (r). On the con- 
. clusion of the contract the assignee takes the place of the assignor. 


399, A claim is not assignable if the performance cannot be 
effected in favour of any person other than the original creditor 
without alteration of its substance, or if assignment is excluded by 
agreement with the debtor. 


400. A claim is not assignable if it is not subject to judicial 
attachment. | 


401. With the assigned claim the rights of hypotheca or pledge 
existing on its account and the rights arising from a suretyship 
established for it, pass to the assignee. 








(g) The contract need not be in writing. Cf. 781. 

(r) The contract of assignment may be either verbal or in writing. Cf., 
however, 403. The consent of the debtor is not necessary for the assignment, 
since he is protected by 410. 
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The assignee may also enforce any right of preference connected 
with the claim in case of compulsory execution or bankruptcy. 


402. The assignor is bound to give to the assignee all informa- 
tion necessary for the enforcement of the claim, and to deliver to 
him all documents which serve as evidence of the claim, if they 
are in his possession. 


403. The assignor shall on demand execute in favour of the 
assignee a publicly certified instrument of assignment (s). The 
assignee shall bear and advance the costs. 


404. The debtor may set up all defences against the assignee 
which, at the time of the assignment of the claim, were available 
against the assignor. 


405. If the debtor has executed an instrument for the debt, 
and if the claim is assigned upon production of the instrument, he 
may not as against the assignee maintain that the incurring or 
acknowledgment of the obligation was only pretended, or that the 
assignment was excluded by agreement with the assignor, unless 
the assignee, at the time of the assignment, knew or ought to have 
known of the state of affairs. 


406. The debtor may also set off against the assignee an 
existing claim which he has against the assignor, unless he had 
knowledge of the assignment at the time of the acquisition of the 
claim, or unless the claim did not become due until after he had 
acquired such knowledge and after the maturity of the assigned 
claim (?). 


407. An act of performance done by the debtor in favour of 
the assignor after the assignment, or a juristic act entered into 
between the debtor and the assignor in respect of the claim after 
the assignment, is valid as against the assignee, unless the debtor 
knew of the assignment at the time of performance or of entering 
into the juristio act. 


(s) Cf. 129. 
(t) The onus proband reste upon the assignee. 
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If, in an action between the debtor and the assignor subsequent 
to the assignment, a non-appellable judgment relating to the claim 
has been delivered, the judgment is valid as against the assignee, 
unless the debtor knew of the assignment at the date when the 
action was first commenced. 


408. If an assigned claim be re-assigned by the assignor to a 
third party, and if the debtor effects the performance in favour of 
such third party, or if a juristic act is entered into or an action is 
commenced between the debtor and such third party, the provisions. 
of 407 apply mutatis mutandis in favour of the debtor as against the 
former assignee. 

The same rule applies if the assigned claim is re-assigned to a 
third party by judicial order, or if the assignor makes acknowledg- 
ment to the third party that the assigned claim is transferred to 

the third party by operation of law (wu). 


409. If the creditor notifies the debtor that he has assigned the 
claim, the assignment of which he has given notice avails against 
himself in favour of the debtor, even though it was not made or is 
invalid. It is equivalent to notice, if the creditor has executed an 
instrument of assignment to the assignee named in the instru- 
ment, and the latter produces it to the debtor. 

The notice may be revoked only with the consent of the person 
who has been named as the assignee. 


410. The debtor is bound to perform in favour of the assignee 
only upon production of an instrument of assignment executed by 
the assignor. A. notice or a warning by the assignee is of no effect, 
if it is given without production of such an instrument, and the 
debtor without delay rejects it for this reason. 

These provisions do not apply if the assignor has given written 
notice of the assignment to the debtor. 


411. If a person in military service, an official, a clergyman, or 
a teacher in a publio institution of learning assigns the transferable 
part of his service-pay, pay for engagement pending vacanoy, or 
pension, the pay-office shall be notified of the assignment by 


(u) Of. 412. 
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presentation of a publicly certified instrument executed by the 
assignor. Until the notice is given, the office is deemed to have no 
knowledge of the assignment. 


412. The provisions of 399 to 404, 406 to 410 apply mutatis 
mutandis to the transfer of a claim by operation of law (2). 


413. The provisions relating to the transfer of claims apply 
mutatis mutandis to the transfer of other rights (y), unless the law 
provides otherwise. 


FIFTH SECTION. 
ASSUMPTION OF DEBT. 


414. A debt may be assumed by a third party by contract with 
the creditor in such manner that the third party takes the place of 
the former debtor (z). 


415. If the assumption of the debt is agreed upon by the third 
party and the debtor it is invalid, unless ratified by the creditor. 
Ratification may not take place until the debtor or the third party 
has informed the creditor of the assumption of the debt. Before 
ratification the parties may modify or rescind the contract. 

If ratification is refused, the assumption of the debt is deemed 
not to have been effected. If the debtor or the third party 
demands the creditor to declare whether or not he will ratify 
within a fixed period of time, ratification may be declared only 
before the expiration of the period; if it is not declared, it is 
deemed to have been refused. 

So long as the creditor has not ratified the person assuming the 
debt is, in case of doubt, bound to the debtor to satisfy the creditor 
in due time. The same rule applies if the creditor refuses to 


ratify. 


(x) The transfer of a claim takes place by operation of law in the following 
cases: 268, par. 3; 426, par. 2; 774, par. 1; 1143, par. 1; 1225; 1249, sen- 
tence 2; 1438, par. 2; 1519, par. 2; 1549; 1607, par. 2; 1709, par. 2. 

(y) E.g. copy-right. 

(z\ The former debtor is ipso fucto discharged from his obligation, even 
without his knowing it. 
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416, If the grantee of a piece of land, by contract with the 
grantor, assumes a debt of the grantor for which there is a 
hypotheca on the land, the creditor may ratify the assumption of 
the debt only if the grantor communicates it to him. If six 
months have elapsed since receipt of the communication, ratifi- 
cation is deemed to have been given (a), unless the creditor has 
refused it to the grantor within such period ; the provision of 415, 
par. 2, sentence 2, does not apply. 

The communication may not be made by the grantor until after 
the grantee has been registered in the land register as owner. It 
must be made in writing and contain reference to the fact that the 
person assuming the debt takes the place of the former debtor, 
unless the creditor declares his refusal within six months. 

The grantor shall, on demand by the grantee, communicate to 
the creditor the assumption of the debt. As soon as the question 
whether to ratify or not is settled the grantor shall notify the 


grantee. 


417, The person assuming the debt may set up against the 
creditor all defences arising from the legal relations between the 
creditor and the former debtor. He may not set off a claim 
belonging to the former debtor. 

The person assuming the debt may not set up any defences 
against the creditor arising from the legal relations between 
himself and the former debtor upon which the assumption of the 
debt is founded. 


418, In consequence of the assumption of a debt the liability of 
sureties and pledges given for the claim are extinguished (5). If 
there is a hypotheca for the claim, the consequence is the same as 
if the creditor had relinquished the hypotheca (c). These provisions 
donot apply if the surety or the person to whom the object pledged 
belongs at the time of the assumption of the debt consents to such 
assumption. 

A right of preference connected with the claim in case of bank- 


(a) Unlike the case provided for by 415, silence is deemed to be ratification. 

(b) The reason being that a surety or pledgor should not ba held liable for. 
a new debtor with whom he may not even be acquainted. 

(c) Cf. 1168, 1175. 
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ruptcy may not be enforced in the bankruptoy proceedings insti- 
tuted against the property of the person assuming the debt. 


419, If a person takes over the whole of another’s property 
under a contract (¢), the creditors of the latter, without prejudice 
to the continuance of the liability of the transferor, may, after 
the conclusion of the contract, enforce their claims existing at that 
time even as against the transferee. 

The liability of the transferee is limited to the value of the 
property transferred and the claims which he has under the 
contract. If the transferee sets up any such limitation of liability, 
the provisions of 1990, 1991, applicable to the liability of an heir 
apply mutatis mutandis (e). 

The liability of the transferee may not be excluded or limited 
by agreement between him and the former debtor. 


SIXTH SECTION. 


PLURALITY OF DEBTORS AND CREDITORS. 


420. If several persons owe a divisible performance or if a 
divisible performance is owed to several persons, each debtor is, in 
case of doubt, liable only for an equal share, and each creditor is 
entitled only to an equal share (/). 


421. If several persons owe an act of performance in such 
manner that each is bound to effect the whole performance, though 
the creditor is entitled to demand the performance only once (#.e. 
joint debtors) (g), the creditor may demand the performance at his 


—- — - ee —— . 


(d) C£. 311, 2371 et seq. 

(e) For the liability of a person taking over the entire business of another 
for the debts of the business, see 25 et seq. of the Commercial Code. 

(/) The application of this general principle has been so restricted by the 
many important exceptions provided for by the Code, that in actual practice 
joint liability in accordance with 421 is almost the universal rule. See 
note (g) to 421. . 

(g) The most important cases of joint liability provided for in the Code 
are: 427, 769, 840, 1388, 1833, 2058, and many others. 
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option from any one of the debtors, in whole or in part. Until the 
whole performance has been effected all of the debtors remain 
bound (A). 


422. Fulfilment of the obligation by one joint debtor operates 
in favour of the other debtors. The same rule applies to any act 
of performance in lieu of fulfilment of the obligation, to lodgment 
and to set-off. 


A claim belonging to one of the joint debtors may not be set off 
by the other debtors. 


423, A release agreed upon between the creditor and one joint 
debtor avails also in favour of the other debtors, if the parties 
making the agreement intended to terminate the whole obligation. 


424. The default of the creditor towards one joint debtor avails 
also in favour of the other debtors. 


425. Facts other than those specified in 422 to 424 avail, unless 
a contrary intention appears from the nature of the obligation, in 
favour of and as against only the joint debtor to whom they 
particularly refer. 

This applies, e.g., to the giving of notice, default, imputability of 
fault, impossibility of performance on the part of one joint debtor, 
prescription or its interruption or suspension, merger of the claim 
in the debt, and non-appellable judgment. 


426. As between themselves joint debtors are liable in equal 
shares, unless it is otherwise provided. If from one of the joint 
debtors the contribution due from him cannot be obtained, the 
deficiency shall be borne by the other debtors who are bound to 
make contribution. 

If one joint debtor satisfies the creditor and can demand oon- 
tribution from the other debtors, the claim of the creditor against 
the other debtors is transferred to him. The transfer may not be 
enforced to the detriment of the creditor. 


(4) This provision applies only as between the creditor and the joint 
debtors. As between themselves joint debtors are liable in equal shares. 426. 
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427, If in a contract several persons bind themselves in common 
to effect a divisible performance, they are liable, in case of doubt, 
as joint debtors. 


428. If several persons are entitled to demand an act of per- 
formance in such manner that each can demand the whole per- 
formance, though the debtor is bound to perform only once (i.e., 
joint creditors), the debtor may at his option perform in favour of 
any one of the creditors. This applies even if one of the creditors 
has already brought an action for the performance. 


429. Default on the part of one joint creditor avails also against 
the other creditors. 

If claim and debt become merged in one joint creditor, the 
rights of the other creditors against the debtor are extinguished. 

For the rest the provisions of 422, 423, 425 apply mutatis 
mutandis. E.g., if one joint creditor transfers his claim to another 
person, the rights of the other creditors remain unaffected. 


430. Joint creditors are, as between themselves, entitled to 
equal shares, unless it is otherwise provided. 


431, If several persons owe an indivisible performance they are 
liable as joint debtors. 


432. If an indivisible performance is owed to several persons, 
and if they are not joint creditors, the debtor may only perform in 
favour of all in common, and each creditor may only demand the 
performance in favour of all. Each creditor may demand that the 
debtor lodge the thing owed for the benefit of all the creditors, or 
if the thing is not suitable to be lodged, that it be consigned to a 
custodian appointed by the Court. 

For the rest a fact which refers only to one creditor does not 
avail in favour of nor as against the other creditors. 
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SEVENTH SECTION. 


PARTICULAR KINDS OF OBLIGATIONS. 


FIRST TITLE. 
Sale—Exchange. 





I.-—General Provisions (7). 


433. By a contract of sale the seller of a thing is bound to 
deliver the thing to the purchaser and to transfer ownership of 
the thing (A). The seller of a right is bound to transfer the right 
to the purchaser, and if the right involves the possession of a 
thing (7), to deliver the thing. 

The purchaser is bound to pay to the seller the purchase price (12) 
agreed upon and to take delivery of the thing purchased. 


434. The seller is bound to transfer to the purchaser the sold 
object free from rights enforceable by third parties against the 
purchaser (7). 


435. The seller of a piece of land or of a right over a piece of 
land is bound to procure at his own expense the cancellation of 
non-existent rights entered in the land register, if they would in 
case of their existence injure the right to be transferred to the 
purchaser. 


(¢) Since a contract of sale is in the nature of a mutual contract, the pro- 
visions of 320—327 also apply. 373 et seg. of the Commercial Code contains 
special provisions relating to ‘‘ commercial salo”’ (Handelskau/ ). 

(k) See 448, 854, 929 et seq., and especially 873, 925 relating to the transfer 
of ownership of land. 

(?) Such rights are usufruct (1036) and the special kind of ‘‘ limited per- 
sonal servitude” mentioned in 1093. 

(m) The purchase price need not be a sum certain in money. See 315— 
319; also 453, 473. 

(n) 434 et seg. deal with warranty of title, in contradistinction to the 
warranty of quality dealt with in 459 et seq. 
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The same rule applies, in the case of the sale of a ship or of a 
right in a ship, to the rights entered in the ship register (0). 


436. The seller of a piece of land does not warrant the land to 
be free from public taxes and other public burdens which are not 
suitable to be entered in the land register. 


437. The seller of a claim or any other right warrants the legal 
existence of the claim or of the right. 

The seller of a negotiable instrument warrants that it has not 
been called in for cancellation. 


438. If the seller of a claim warrants the solvency of the 
debtor, the warranty shall, in case of doubt, refer only to solvency 
at the date of the assignment. 


439. A seller is not responsible for any defect of title, if the 
purchaser knows (p) of the defect at the time of the sale. 

The seller shall extinguish all hypothecas, land charges, annuity 
charges, and pledges with which the object sold is charged, even 
though the purchaser knows of their existence (9). The same rule 
applies to a caution to secure the claim for charging the sold 
object with any one of these rights. 


440. If the seller does not fulfil the obligations imposed upon 
him by 433 to 437, 439, the rights of the purchaser are deter- 
mined according to the provisions of 320 to 327. 

If a moveable has been sold and delivered to the purchaser for 
the purpose of transfer of ownership, the purchaser may not 
demand compensation for non-performance on account of the 
right of a third party involving the possession of the thing, unless 
he has delivered the thing to the third party in consideration of 
his right, or has returned it to the seller, or unless the thing has 
been destroyed. 








(0) Cf. 1259 et seq. 

(p) Notice that the words ‘‘ or ought to have known” are omitted, #.e., the 
purchaser must have actual (not merely constructive) knowledge of the defect. 
The onus probandi rests upon the seller. 

(qg) The purchaser may, however, agree to assume the burden of these 
rights. 
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It is equivalent to delivery of the thing to the third party, if 
the third party become heir to the purchaser, or vice versd, or if 
the purchaser acquires the right of the third party in any other 
manner, or buys out the third party. 

If the purchaser has a claim for delivery against another person, 
the assignment of the claim is sufficient in lieu of the return 
of the thing. 


441, The provisions of 440, pars. 2 to 4, apply even if a right 
in a moveable involving the possession of the thing has been 
sold (7). 


442. If a seller disputes a defect of title asserted by the pur- 
chaser, the purchaser shall prove the defect. 


443, An agreement whereby the obligation of warranty of title 
imposed upon the seller by 433 to 437, 439 to 442, is released or 
limited is void, if the seller fraudulently conceals the defect. 


444, The seller is bound to give to the purchaser all necessary 
information concerning the legal relations affecting the object sold, 
e.g., in the case of the sale of a piece of land, concerning the 
boundaries, privileges and burdens; and to deliver to him all 
documents serving as evidence of the right in so far as they are in 
his possession. If the contents of such a document relate also to 
other affairs, the seller is bound to give only a publicly certified 
extract (8). 


445, The provisions of 433 to 444 apply mutatis mutandis to 
other contracts for alienating or giving a charge upon any object 
for valuable consideration. 


446. On the delivery of the thing sold the risk of accidental 
destruction and accidental deterioration passes to the purchaser. 
After delivery the emoluments accrue to the purchaser, and he 
bears the burdens attached to the thing. 

If the purchaser of a piece of land is registered in the land 


(r) Of. note (2) to 433. 
(s) This applies only after the conclusion of the sale. 
Ww. H 
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register as owner before delivery, these consequences begin with 
the registration. 


447. If at the request of the purchaser the seller transmits the 
thing sold to a place other than the place of performance (?), the 
risk passes to the purchaser as soon as the seller has delivered the 
thing to the forwarder, freighter, or other person or institution 
designated to carry out the transmission. 

If the purchaser has given special instructions as to the manner 
of forwarding, and the seller deviates from the instructions without 
urgent reason, the seller is responsible to the purchaser for any 
damage arising therefrom. 


448. The costs of delivery of the thing sold, e.g., the costs of 
measuring and weighing, are borne by the seller; the costs of 
taking delivery of the thing or of forwarding the thing to a place 
other than the place of performance are borne by the purchaser. 

If aright is sold the costs of the creation or transfer of the right 
are borne by the seller. 


449, The purchaser of a piece of land shall bear the costs of 
conveyance and registration ; the purchaser of a right over a piece 
of land shall bear the costs of the registration in the land register 
necessary for the creation or transfer of the right, including the 
costs of the declaration necessary for the registration. In both 
cases the costs of authentication of the purchase shall also be borne 
by the purchaser. 


450. If the risk has passed to the purchaser before delivery of 
the thing sold, and the seller incurs any outlay on the thing 
before delivery, which has become necessary after the passing of 
the risk, he may demand compensation from the purchaser as if 
the purchaser had charged him with the care of the thing. 

The obligation of the purchaser to compensate for any other 
outlay is determined according to the provisions relating to 
management of affairs without mandate. 


451. If aright to a thing is sold which involves the possession 
of the thing (u), the provisions of 446 to 450 apply mutatis 
mutandis. 


—. — 





() Cf. 269. (u) Of. note (2) to 438. 
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452, The purchaser is bound to pay interest (7) on the purchase 
price from the date at which the emoluments of the purchased 
object accrue to him (y), unless the purchase price is payable at a 
fixed time. 


453. If the market price is specified as the purchase price, in 
case of doubt the standard market price at the place and time of 
performance is deemed to be the price agreed upon (s). 


454, If the seller has carried out the contract and has fixed a 
time for payment of the purchase price, he has not the right of 
rescission specified in 325, par. 2, and 326 (a). 


455. If the seller of a moveable has reserved ownership until 
payment of the purchase price, it is to be presumed, in case of 
doubt, that the transfer of ownership takes place subject to the 
condition precedent of payment in full of the purchase price, and 
that the seller is entitled to rescind the contract, if the purchaser 
is in default with the payment. 


456. At a sale under compulsory execution the person charged 
with making or conducting the sale and the assistants employed 
by him, including the registrar, are not permitted to purchase the 
object put up for sale, either for themselves personally or through 
another, or as representative of another (4). 


457. The provision of 456 applies also to a sale other than that 
under compulsory execution, if the authorization to sell has been 
given by virtue of a provision of law empowering the person 
giving the authorization to cause the object to be sold on account 
of another, e.g., in the cases of a sale of a pledged object and of a 
sale permitted by 383, 385; and also to a sale by a trustee in 
bankruptoy. 


(x) In the absence of any special agreement, 4 per cent.; in commercial 
transactions, 5 per cent. See 246. 

(y) I.e., as a general rule, from the date of delivery. See 446, par. 1. 

(z) Cf. 269, 271. 

(a) I.e., there is no statutory right of rescission, but there may be a 
contractual right of rescission. 

(5) If they infringe this provision, they are liable to make compensation 
as provided for in 823, 


HH 


100 LAW OF OBLIGATIONS. 


458. The validity of a purchase made in contravention of the 
provisions of 456, 457, and of the transfer of the purchased 
object depends upon the consent of the persons interested in the 
sale as debtor, owner, or creditor. If the purchaser demands an 
interested party to declare whether or not he will ratify, the 
provisions of 177, par. 2 apply mutatis mutandis. 

If, in consequence of a refusal to ratify a new sale is made, the 
former purchaser shall be responsible for the costs of the new sale 
and also for any deficiency. 


II.—-Warranty against Defects of Quality. 


459, The seller of a thing warrants the purchaser that, at the 
time when the risk passes to the purchaser (c), it is free from defects 
which diminish or destroy its value or fitness for its ordinary use 
or the use presupposed in the contract. An insignificant diminution 
in value or fitness is not taken into consideration. 

The seller also warrants that, at the time the risk passes (c), the 
thing has the promised qualities. 


460. A. seller is not responsible for a defect of quality in the 
thing sold if the purchaser knew of the defect at the time of enter- 
ing into the contract (d). Ifa defect of the kind specified in 459, 
par. 1 has remained unknown to the purchaser in consequence of 
gross negligence, the seller is responsible, unless he has guaranteed 
that the thing is free from the defect, only if he has fraudulently 
concealed it. 


461. A seller is not responsible for a defect of quality in the 
thing sold if it is sold by public auction under the law of pledge 
and designated as a pledge. 


462. On account of a defect for which the seller is responsible 
under the provisions of 459, 460, the purchaser may demand 
annulment of the sale (i.e, cancellation), or reduction of the 
purchase price (i.e., reduction) (e). 


(c) See 446, 447. 

(d) The seller has the burden of proof. 

(e) The purchaser may elect either the one or the other remedy, unless the 
law provides otherwise, as in the case of a sale of cattle. 481, 487. 
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463. If a promised quality in the thing sold was absent at the 
time of the purchase (‚f), the purchaser may demand compensation 
for non-performance, instead of cancellation or reduction. The 
same rule applies if the seller has fraudulently concealed a defect. 


464, If the purchaser accepts a defective thing although he 
knows of the defect, he is entitled to the claims specified in 462, 
463, only if on acceptance he reserves his rights on account of the 
defect. 


465. Cancellation or reduction is effected if the seller, on 
demand (7) by the purchaser, declares his consent thereto. 


466. If the purchaser asserts against the seller a defect of 
quality, the seller may offer cancellation and require him to declare 
within a fixed reasonable period whether he demands cancellation. 
In such a case cancellation may be demanded only before the expira- 
tion of the period (7). 


467. The provisions of 346 to 348, 350 to 354, 356, applicable 
to the contractual right of rescission apply mutatis mutandis to 
cancellation ; in the case provided for by 352, however, cancella- 
tion is permitted if the defect has not been discovered until the 
remodelling of the thing. The seller shall also reimburse the 
purchaser for the expense of the contract. 


468. If the seller of a piece of land promises the purchaser 
certain specified dimensions, he is responsible for the dimensions as 
for a promised quality (i). The purchaser may, however, demand 
cancellation on account of the absence of the promised dimensions 
only if the deficiency is so considerable that the fulfilment of the 
contract is of no use to him (A). 





(f) Not “at the time when the risk passes,” as in the case provided for 
by 459. 

.(g) Such a demand amounts to a proposal which is binding on the 
purchaser. 145. 

(h) After the expiration of the period reduction is the only remedy open 
to the purchaser, except in the case of the sale of a thing designated by 
species. 480. 

(i) Cf. 459, par. 2, 460, sentence 1, 462, 463. 

(%) He has the burden of proof. 
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469, If of several things sold some only are defective, cancella- 
tion may be demanded only in respect of these, even if an aggre- 
gate price has been fixed for all the things. If, however, the 
things were sold as belonging together, either party may demand 
that the cancellation be extended to all the things, if the defective 
things cannot be separated from the others without injury to 
him (/), 


470. Cancellation on account of a defect of quality in the 
principal thing extends also to an accessory. If the accessory 
thing is defective, cancellation may | be demanded only in respect 
of such accessory. 


471. If, in the case of a sale of several things for an aggregate 
price, cancellation is effected only with regard to some of them, 
the aggregate price shall be reduced in the proportion which at the 
time of the sale the aggregate value of the things in a condition 
free from defects would have borne to the value of the things 
unaffected by the cancellation. 


472, In case of reduction the purchase price shall be reduced in 
the proportion which at the time of the sale the value of the thing 
in a condition free from defect would have borne to the actual 
value. 

If, in the case of a sale of several things for an aggregate 
price, reduction is effected only in respect of some of them, then in 
reducing the price the aggregate value of all the things shall be 
taken as a basis. 


473. If, besides the purchase price fixed in money, other con- 
siderations are stipulated for which have non-fungible things as 
their objects, these considerations, in the cases provided for by 471, 
472, shall be estimated in money according to their value at the 
time of the sale. The reduction of the purchaser’s counter- 
consideration is made out of the price fixed in money; if this is 
less than the amount to be deducted, the seller shall make good to 
the purchaser the balance. 





(!) The purchaser has to prove that the things were sold as belonging 
together, and that the defective things cannot be separated from the others 
without injury to him. 
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474, If there are several parties on either side, reduction may 
be demanded by each and against each. 

If reduction (m) demanded by one of the purchasers is effected, 
cancellation is not permitted. 


475. If reduction is made on account of one defect, the right of 
the purchaser to demand cancellation or reduction on account of 
another defect is not barred. 


476, An agreement whereby the obligation of the seller for 
warranty against defects of quality is released or limited is void, if 
the seller fraudulently conceals the defect. 


477. The claim for cancellation or reduction and the claim for 
compensation on account of the absence of a promised quality are 
barred by prescription, unless the seller has fraudulently concealed 
the defect (n), in the case of moveables in six months after delivery ; 
in the case of land in one year after the transfer. The period 
of prescription may be extended by contract (0). 

If the purchaser moves for judicial admission of evidence for the 
purpose of preserving the evidence (p), the prescription is thereby 
interrupted. The interruption continues until the termination of 
the proceedings. The provisions of 211, par. 2, and of 212 apply 
mutatis mutandis. 

The suspension or interruption of prescription of one of the 
claims specified in par. 1 results also in the suspension or interrup- 
tion of prescription of the other claims. 


478. If the purchaser has notified the seller of the defect or 
forwarded notice thereof to him before the claim for cancellation or 
reduction is barred by prescription, he may, even after the lapse of 
the period of prescription, refuse to pay the purchase price, in so 
far as he would be entitled to do so by reason of cancellation or 
reduction. The same rule applies if the purchaser moves for judi- 
cial admission of evidence for the purpose of preserving the evidence 





(m) Cf. 465. 

(rn) In which case the period of prescription is thirty years. See 195. 
(0) Exception to 225. 

(p) Of. 485 et seg., and 488 of the Code of Civil Procedure. 
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before the lapse of the period of prescription, or, in an action com- 
menced between him and a subsequent acquirer of the thing on 
account of the defect, has given notice of the action to the seller. 
If the seller has fraudulently concealed the defect, notice or an 
act which according to par. 1 is equivalent to notice is not 
necessary. 


479. The claim for compensation (7) may be set off after the 
lapse of the period of prescription only if the purchaser has pre- 
viously done one of the acts specified in 478 (r). This limitation 
does not arise if the seller has fraudulently concealed the defect. 


480. The purchaser of a thing designated only by species may 
demand, instead of cancellation or reduction, that instead of the 
defective thing one free from defect be delivered to him. The 
provisions of 464 to 466, 467, sentence 1, and 469, 470, 474 to 
479, applicable to cancellation, apply mutatis mutandis to this 
claim. 

If, at the time at which the risk passes to the purchaser (8), a 
promised quality was absent, or if the seller has fraudulently oon- 
cealed a defect, the purchaser may demand compensation for non- 
performance instead of cancellation, reduction, or delivery of a 
thing free from defect. 


481. The provisions of 459 to 467, 469 to 480 apply to the 
sale of horses, asses, mules, hinnies, cattle, sheep and swine only in 
so far as it is not otherwise provided by 482 to 492 (é). 


482. The seller is responsible only for certain defects (u) (i.e., 
principal defects), and then only if they are discovered within 
specified periods (i.e., periods of warranty) (w). 


(q) 463. | 

(r) Exoeption to 390. 

(s) Cf. 446, 447. 

(t) This provision does not apply to animals other than those mentioned 
in the text. 

(u) For other defects he is responsible only where he has undertaken to 
warrant against them. 492. 

(x) The effect of the period of warranty is this: if the defect is discovered 
within the period there is a prima facie presumption that the defect existed at 
the time of delivery, but the presumption is rebuttable. 484. If the defect 
is not discovered until after the expiration of the period, it is conclusively 
presumed that the defect did not exist at the time of delivery. 
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The principal defects and the periods of warranty are prescribed 
by an Imperial Ordinance to be issued with the consent of the 
Federal Council (y). Its provisions may be extended and modified 
in the same manner. 


483. The period of warranty begins to run from the expiration 
of the day on which the risk passes to the purchaser (3). 


484. If a principal defect is discovered within the period of 
warranty, it is presumed (a) that the defect was already present at 
the time when the risk passed to the purchaser. 


485. The purchaser loses the rights belonging to him on account 
of the defect if he does not, at the latest, within two days after the 
expiration of the period of warranty, or, where the animal has been 
slaughtered or has perished in any other manner before the expira- 
tion of the period, within two days after the death of the animal, 
notify the seller of the defect or send notice thereof to him, or bring 
an action against the seller on account of the defect, or give him 
notice of intention to bring the action, or move for judicial admission 
of evidence for the purpose of preserving the evidence. The rights 
are not lost if the seller has fraudulently concealed the defect. 


486. The period of warranty may be extended or shortened by 
contract (5). The period agreed upon takes the place of the statu- 
tory period. 


487. The purchaser may demand cancellation only; he may 
not demand reduction. 

Cancellation may also be demanded in the cases provided for by 
351 to 353, e.g., when the animal has been slaughtered ; instead of 
returning the animal the purchaser shall make good its value. 
The same rule applies to all other cases in which the purchaser is 
not in a position to return the animal in consequence of & circum- 
stance for which he is responsible (c), e.g., a disposal of the animal. 





(y) See Imperial Ordinance of March 27th, 1899. 
(2) Of. 446, 447. 

(a) The presumption is rebuttable. 

(6) Which may be either verbal or in writing. 

(c) See 276—278. 
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If, before the cancellation is effected, an unessential deterioration 
of the animal has come about in consequence of a circumstance for 
which the purchaser is responsible, the purchaser shall make good 
the diminution in value. 

The purchaser has to make compensation for emoluments (d) 
only in so far as he has drawn them (e). 


488, In case of cancellation the seller shall also compensate the 
purchaser for the expense of fodder and care ; of veterinary exami- 
nation and treatment; and, in case of necessity, the expense of 
slaughter and removal of the animal. 


489. If an action on the claim for cancellation is commenced, 
sale by public auction and lodgment of the proceeds shall be 
ordered by provisional decree (‚f), obtained by either party, as soon 
as inspection of the animal is no longer necessary. 


490. The claim for cancellation and the claim for compensation 
on account of a principal defect, the absence of which the seller has 
warranted, are barred by prescription in six weeks after the expira- 
tion of the period of warranty. For the rest the provisions of 477 
remain unaffected. 

A period of six weeks takes the place of the periods specified in 
210, 212, 215. 

The purchaser may refuse to pay the purchase price even after 
the prescription of the claim for cancellation. A set-off of the 
claim for compensation is not subject to the limitation specified in 
479 (g). 


491. The purchaser of an animal designated only by species may 
demand, instead of cancellation, that in place of the animal one 
free from defect be deliveredtohim. The provisions of 488 to 490 
apply mutatis mutandis to such claim. 


(d) See 100. 

(e) He does not have to compensate for emoluments which he has wilfully 
or negligently omitted to draw. He is liable only for those emoluments 
which he has actually drawn. 

(f) So as to save the expense of fodder and care. The issue of provisional 
decrees is regulated by 935 et seg. of the Code of Civil Procedure. 

(7) That is to say, 485 applies. 
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492. If the seller gives a warranty against any defect other than 
a principal defect, or if he warrants a particular quality in the 
animal, the provisions of 487 to 491, and, if a period of warranty 
is agreed upon, the provisions also of 483 to 485 apply mutatis 
mutandis. The prescription specified in 490 begins to run, if a 
period of warranty is not agreed upon, from the delivery of the 
animal, 


493. The provisions relating to the obligation of the seller in 
respect of warranty against defects of quality apply mutatis mutandis 
to other contracts which are for alienating or for giving a charge 
upon a thing for valuable consideration. 


III.—Particular Kinds of Sale. 
1. Sale according to Sample. Sale on Approval (h). 


494. In a sale according to sample or according to pattern the 
qualities of the sample or pattern are deemed to have been 
warranted (7). 


495. In a sale on approval or on inspection, the approval of 
the object bought is at the option of the purchaser. In case of 
doubt the purchase is made subject to the condition precedent of 
approval. 

The seller is bound to permit the purchaser to examine the 
object. 


496. Approval of an object purchased on approval or on 
inspection may be declared only within the period agreed upon, 
and, in the absence of any such period, only before the expiration 
of a fixed reasonable period allotted by the seller to the purchaser. 
If the thing was delivered to the purchaser for the purpose of 
trial or inspection, his silence is deemed to be approval. 


(4) The word ‘approval’ is used here in its ordinary sense, and not in 
the technical sense which has been assigned to it in this translation. See 
‘* approval” in Glossary (Appendix D.). 


(i) The seller is responsible for the qualities of the sample or of the pattern 


under the rules laid down in 459, par. 2, 460, 463, 
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2. Re-purchase (k). 


497. If a seller, in a contract of sale, has reserved to himself 
the right of re-purchase (7), the re-purchase is effected by a declara- 
tion made by the seller to the purchaser that he exercises his right 
of re-purchase. The declaration need not be in the form prescribed 
for the contract of sale. 

In case of doubt the price at which the sale has been made is 
also the price of re-purchase. 


498, The original purchaser is bound to deliver to the original 
seller the purchased object and its accessories. 

If, before the exercise of the right of re-purchase, the return of 
the purchased object has become impossible on account of deteriora- 
tion, destruction, or for any other reason through some fault of the 
original purchaser, or if he has essentially altered the object, he is 
responsible for any damage arising therefrom. If the object has 
deteriorated without any fault on the part of the original purchaser, 
or if it is only unessentially altered, the original seller may not 
demand reduction of the purchase price. 


499. If the original purchaser has disposed of the purchased 
object before the exercise of the right of re-purchase, he is bound 
to extinguish the rights of third parties thereby created (m). A 
disposition which is effected by means of compulsory execution or 
distraint, or by a trustee in bankruptcy is equivalent to a disposi- 
tion by the original purchase. 


500. The original purchaser may demand compensation for 
outlay which he has incurred on the purchased object before the 
re-purchase in so far as the value of the object is increased by 





(k) The right of re-purchase is transferable and transmittable on death. It 
is available, however, only against the original purchaser, and not against a 
third party, not even against a person who had knowledge of its oxistence at 
the time of acquiring the object; to use the Roman legal phraseology, it is a 
right in personam and not a right in rem. 

(2) The right of re-purchase may also be created by subsequent agreement 
between the parties. 

(m) Even though no fault is imputable to him. 
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such outlay. He may remove an attachment with which he has 
provided the thing to be returned (n). 


501. If the estimated value which the purchased object has at 
the time of re-purchase is agreed upon as the price of re-purchase, 
the original purchaser is not responsible for any deterioration, 
destruction, or impossibility of returning the object arising from 
any other cause; and the original seller is not bound to compensate 
him for outlay incurred (0). 


6502. If several persons have a right of re-purchase in common, 
it may be exercised only as a whole. If it is extinguished in 
respect of one of the persons entitled, or if one of them does not 
exercise his right, the others are entitled to exercise the right of 
re-purchase as a whole (7). 


§03. The right of re-purchase may be exercised, in the case of 
land, only before the expiration of thirty years, or, in the case of 
other objects, only before the expiration of three years after the 
formation of the agreement reserving the right. If a period is 
fixed for its exercise, this takes the place of the statutory period. 


3. Pre-emption (q). 


504. A person who is entitled to pre-emption in respect of an 
object may exercise the right of pre-emption as soon as the person 
bound by it has concluded with a third party a contract of sale (r) 
relating to the object. 


505. The exercise of the right of pre-emption is effected by a 





(n) Cf. 256—258, 273, 274. 

(0) The contract may, however, provide otherwise. 

(p) The rule is different in the case of the right of rescission. 356. 

(g) The right of pre-emption dealt with under this title exists only as 
between the contracting parties, and is not available against third parties. 
It is a jus in personam, and is to be distinguished from the real nght of pre- 
emption dealt with in 1094 et seg., which is a jus in rem, available against 
third parties. For a co-heir’s statutory right of pre-emption, see 2034. 

(r) A gift or an “exchange” of the object does not justify the exercise of 
the right of pre-emption. 
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declaration made to the person bound. The declaration need not 
be in the form prescribed for the contract of sale. 

Upon the exercise of the right of pre-emption the sale is 
effected between the person entitled and the person bound on the 
same terms as those which the latter had agreed upon with the 
third party. | 


506. An agreement of the person bound with the third party 
whereby the sale is made subject to the non-exercise of the right 
of pre-emption, or the right of rescission is reserved to the person 
bound in case of the exercise of the right of pre-emption, is not 
binding upon the person entitled to pre-emption. 


507. If the third party has bound himself in the contract to 
execute an accessory consideration which the person entitled is not 
in a position to execute, the latter shall, instead of executing the 
accessory consideration, pay its value. If the accessory considera- 
tion cannot be estimated in money, the exercise of the right of 
pre-emption is barred ; no regard, however, is paid to the agree- 
ment for the accessory consideration, if the contract would have 
been entered into even though the accessory consideration had not 
been promised. 


508. If the third party has purchased the object to which the 
right of pre-emption relates together with other objects for an 
aggregate price, the person entitled to pre-emption shall pay a 
proportionate part of the aggregate price. The person bound may 
demand that the pre-emption be extended to all the things which 
cannot be separated without injury to him. 


509. If in the contract a future date has been fixed for payment 
of the purchase price by the third party, the person entitled to 
pre-emption may claim the same right of delay only if he gives 
security for the deferred payment. 

If a piece of land is the object of pre-emption, security is not 
required to be given, in so far as the charging of a hypotheca on 
the land for the deferred payment has been agreed upon, or a debt 
for which a hypotheca exists on the land has been assumed as part 
of the purchase price. 


510. The person bound shall without delay communicate to the 
person entitled to pre-emption the terms of the contract con- 


| 


- —_ 
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cluded with the third party. Communication by the third party 
takes the place of communication by the person bound. 

The right of pre-emption may be exercised, in the case of land, 
only before the expiration of two months, or, in the case of other 
objects, only before the expiration of one week after receipt of the 
communication. If a period is fixed for its exercise, this takes the 
place of the statutory period. 


511. In case of doubt the right of pre-emption does not extend 
to a sale made to a statutory heir in consideration of his future 
right of inheritance. 


§12. The right of pre-emption is barred, if the sale is made 
under compulsory execution or by a trusteo in bankruptcy. 


618. If the right of pre-emption belongs to several persons in 
common, it may be exercised only as a whole. If it is extin- 
guished in respect of one of the persons entitled, or if one of them 
does not exercise his right, the others are entitled to exercise the 
right of pre-emption as a whole. 


§14, The right of pre-emption is not transferable and does not 
pass to the heirs of the person entitled to it, unless it is otherwise 
provided. If the right is limited to a fixed time, it passes by 
inheritance in case of doubt. 


4. Exchange (8). 


515. The provisions relating to sale apply mutatis mutandis to 
exchange (?). 


(s) The difference between ‘‘ exchange” and “sale” lies in the fact that in 
the former case there is no purchase price, but a thing, a right in a thing or 
any consideration other than money is given in return for the thing 
exchanged. 

(¢) That is, each of the contracting parties is a ‘‘seller” in respect of the 
consideration promised by him, and is at the same time a ‘‘ purchaser”’ in 
respect of the consideration promised to him. 


112 LAW OF OBLIGATIONS. 


SECOND TITLE. 
Gift (u). 


516. A disposition whereby a person out of his own property 
confers a benefit on another is a gift, if both parties agree (x) that 
the disposition is made gratuitously (y). 

If the disposition is made without the consent of the other 
party, the person making it may demand him to declare whether or 
not he will accept it within a fixed reasonable period. After the 
expiration of the period the gift is deemed to have been accepted, 
unless the other party has declined it within the period. If the 
gift is declined, the return of what has been given may be 
demanded under the provisions relating to the return of unjustified 
benefits (2). 


517. It is not a gift if a person for the benefit of another 
abstains from acquiring any property, or relinquishes a right 
accruing to but not yet finally vested in him, or disclaims an 
inheritance or a legacy. 


§18, For the validity of a contract whereby an act of perform- 
ance is promised gratuitously, judicial or notarial authentication of 
the promise (a) is necessary. If a promise of debt or an acknow- 
ledgment of debt of the kind specified in 780, 781, be made 
gratuitously, the same rule applies to the promise or the declara- 
tion of acknowledgment. 





(u) Under various heads may be found other provisions relating to gift. 
See Index. See, further, 685, par. 2, 1618, which are of great practical 
importance in the family life of every day. 86, 87 of the Introductory Act 
contain special provisions relating to gifts made to juristic persons, members 
of religious orders and aliens. 

(x) A gift is therefore a contract for which there must be an offer and an 
acceptance. 

(y) A money gift or a gift of moveables, no matter how valuable it may be, 
need not be made in writing, provided it be executed forthwith. Judicial or 
notarial authentication is necessary only in the case of a gift of immoveables, 
or of property (311—313), or in the case of a promise of a gift (518). 

(z) See 818—822. 

(a) This does not apply, however, to the acceptance of the promise. 
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Any defect of form is cured by the performance of the 
promise. 


519. A donor is entitled to refuse fulfilment of a promise made 
gratuitously in so far as, having regard to his other obligations, he 
is not in a position to fulfil the promise without endangering his 
own maintenance suitable to his station in life or the duties to 
furnish maintenance to others imposed upon him by law. 

If the claims of several donees conflict, the claim which first 
arose takes priority. 


520. If a donor promises a subsistence consisting in periodical 
payments, the obligation is extinguished on his death, unless a 
contrary intention appears from the promise. 


521. A donor is responsible only for wilful default and gross 
negligence. 


522. A donor is not bound to pay interest for default. 


523. If a donor fraudulently conceals a defect of title (5), he is 
bound to compensate the donee for any damage arising therefrom. 

If the donor has promised to give an object which he must first 
acquire, the donee may demand compensation for non-fulfilment 
on account of a defect of title, if the defect was known to the donor 
at the time of the acquisition of the object or remained unknown 
on account of gross negligence. The provisions of 433, par. 1, 
434 to 437, 440, pars. 2 to 4, and 441 to 444, applicable to a seller’s 
duty of warranty apply mutatis mutandis. 


§24. If a donor fraudulently conceals a defect (c) of quality in 
the thing given, he is bound to compensate the donee for any 
damage arising therefrom. 

If the donor has promised to give a thing designated only by 
species, which he must first acquire, and if the thing given was de- 
fective, and the defect was known to the donor at the time of 
acquiring the thing, or remained unknown on account of gross 


(db) See 434—437. 
(c) The donor is not responsible for a defect unknown to him. 


Ww. I 
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negligence, the donee may demand that in place of the defective 
thing one free from defect be furnished to him. If the donor 
fraudulently concealed the defect, the donee may demand, instead 
of delivery of a thing free from defect, compensation for non- 
performance. The provisions applicable to warranty against de- 
fects of quality in a thing sold apply mutatis mutandis (d) to such 
claims. 


525. A person who makes a gift subject to a burden may demand 
the execution of the burden, if he on his part has executed the 
gift (e). 

If the execution of the burden is of public interest, after the 
death of the donor the competent publio authority may also 
demand its execution. 


526. In so far as in consequence of a defect of title or of quality 
in the thing given, the value of the gift does not cover the outlay 
necessary for the execution of the burden, the donee is entitled to - 
refuse execution until the deficiency caused by the defect is made 
up. If the donee executes the burden in ignorance of the defect, 
he may demand from the donor compensation for any outlay 
incurred in the execution, in so far as such outlay, in consequence 
of the defect, exceeds the value of the gift. 


§27. If the execution of the burden remains unperformed the 
donor may, under the conditions specified for the right of rescission 
in the case of mutual contracts ( /), demand the return of the gift 
under the provisions relating to the return of unjustified benefits (7) 
in so far as the gift ought to have been applied to the execution of 
the burden. 

This claim is barred if a third party is entitled to require the 
execution of the burden. 


528. Where the donor, after the execution of the gift, is not in 
a position to maintain himself in a manner suitable to his station 
in life, and to fulfil the statutory duty to furnish maintenance 


(d) 480, 491. 

(e) Whether a third party in whose favour the burden is imposed acquires 
any direct right against the donee or not is determined according to 328— 
335. 

(f) See 325—327. 

(g) See 818—822. 
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imposed upon him in favour of his relatives by blood (4), his wife, 
or his former wife, he may demand the donee to return the gift 
under the provisions relating to the return of unjustified benefits (1). 
The donee may avoid the return by payment of the sum necessary 
for such maintenance. The provisions of 760 and the provision 
of 1613 applicable to the duty of furnishing maintenance to rela- 
tives by blood, and, in case of the death of the donor, the provisions 
also of 1615 apply mutatis mutandis to the obligation of the donee. 

Among several donees a prior donee is liable only in case a 
subsequent donee is not bound. 


§29. The claim to the return of the gift is barred if the donor 
has brought about his poverty wilfully or by gross negligence, or 
if at the time of his impoverishment ten years have elapsed since 
the delivery of the object given. 

The same rule applies if the donee, having regard to his other 
obligations, is not in a position to return the gift without 
endangering his own maintenance suitable to his station in life, 
or the fulfilment of the duties to furnish maintenance to others 
imposed upon him by law. 


530. A gift may be revoked if the donee renders himself 
guilty of gross ingratitude by any serious misconduct towards the 
donor or a near relation of the donor (4). 

The right to revoke belongs to the heir of the donor only if the 
donee has wilfully and unlawfully killed the donor, or T prevented 
him from revoking. . 


531, Revocation is effected by declaration to the donee. 
If the gift is revoked its return may be demanded under the 
provisions relating to the return of unjustified benefits (/). 


(R) See 1601. 

(t) Cf., however, 529, par. 1, and 534. 

(kt) The word ‘‘ relation” (Angehöriger) is not defined by the Code. 52 of 
the Criminal Code enumerates the following as ‘‘ Angehöriger” : relatives by 
blood or by marriage in the ascending or descending line, adopted parents or 
children, foster parents or children, husband and wife, brothers and sisters 
and their spouses or intended spouses. 

(2) See 818—822. 
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532. The right to revoke is barred if the donor has forgiven the 
donee, or if a year has elapsed since the time at which the person 
entitled to revoke had knowledge of the occurrence of the facts 
giving him such right. After the death of the donor revocation 
is no longer permissible. 


533, The right to revoke may be waived only after the 
ingratitude has become known to the person entitled to revoke. 


§34, Gifts which are made in compliance with a moral duty (m) 
or the rules of social propriety (n) are not subject to recall or 
revocation. 


THIRD TITLE. 
Ordinary Lease. Usufructuary Lease. 


I.—Ordinary Lease. 


635. By a contract of ordinary lease the lessor is bound to give 
to the lessee the use of the leased thing during the term of the 
lease. The lessee is bound to pay to the lessor the rent agreed 
upon. 


536. The lessor shall deliver to the lessee the leased thing in a 
condition fit for the stipulated use, and shall keep it in such 
condition during the term of the lease (0). 


537. If the leased thing is, at the time of delivery to the lessee, 
affected with a defect which destroys or diminishes its fitness for 
the stipulated use, or if such a defect arises during the term of the 
lease, the lessee is released from payment of the rent for the time 
during which its fitness is destroyed; for the time during which 
its fitness is diminished he is bound to pay only a part of the rent 
to be estimated according to 472, 473. 


(m) E.g., a gift made to a poor relative by blood. 

(n) E.g., a reward for voluntary service. 

(0) This is a corollary of 535. It follows from this that the lessor has to 
bear the expenses of necessary repairs which are not caused by any fault on 
the part of the lessee. 
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The same rule applies if a promised quality is absent or dis- 
appears subsequently. In the letting of a piece of land the promise 
of specified dimensions is equivalent to the promise of a quality. 


538. If a defect of the kind specified in 537 exists at the time 
of entering into the contract, or if such a defect arises subsequently 
in consequence of a circumstance for which the lessor is responsible, 
or if the lessor is in default in respect of the removal of a defect, 
the lessee may demand compensation for non-fulfilment, instead of 
enforcing the rights specified in 537. 

If the lessor is in default the lessee may himself remove the 
defect and demand compensation for any necessary outlay. 


539. If the lessee knew of the defect of the leased thing at the 
time of entering into the contract, the rights specified in 537, 538 
do not belong to him. If a defect of the kind specified in 537, 
par. 1, remains unknown to the lessee in consequence of gross 
negligence, or if he accepts a defective thing although he knows of 
the defect, he may enforce these rights only under the conditions 
under which warranty is given to the purchaser of a defective 
thing as provided in 460, 464. 


540. An agreement whereby the obligation of the lessor as to 
responsibility for defects of title or quality in the leased thing is 
released or limited, is void if the lessor fraudulently conceals the 
defect (7). 


§41, If, through the right of a third party, the stipulated use of 
the leased thing is wholly or in part taken away from the lessee, 
the provisions of 537, 538, 539, sentence 1, and 540, apply mutatis 
mutandis. 


542. If the stipulated use of the leased thing is wholly or in 
part not given to the lessee in due time, or taken away from him 
subsequently, the lessee may give notice to terminate the lease 
without observance of any term of notice. The notice may not be 
given until after the lessor has allowed a reasonable period of time 
fixed by the lessee to elapse without affording any remedy. The 
fixing of such a period is not necessary if the lessee has no interest 


(p) The same rule applies in the case of sale. 443, 476. 
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in the fulfilment of the contract in consequence of the circumstance 
justifying the notice. 

Notice to terminate the lease may be given on account of an 
insignificant hindering or withholding of the use only if it is justi- . 
fied by a special interest of the lessee. 

If the lessor contests the permissibility of the notice given on 
the ground that he has given the use of the thing in due time, or 
has effected the remedy before the expiration of the period, the 
burden of proof is upon him. | 


543. The provisions of 539 to 541, and the provisions of 469 
to 471 applicable to the cancellation of a sale apply mutatis 
mutandis to the right of giving notice to terminate which the 
lessee has under 542. 

If the rent has been paid in advance for a future time, the lessor 
shall pay it back in accordance with 347, or, if the notice to 
terminate is given on account of a circumstance for which he is not 
responsible, in accordance with the provisions relating to the 
return of unjustified benefits (g). 


544, If a dwelling place or any other place intended for human 
habitation is in such condition that its use is attended with serious 
danger to health, the lessee may give notice to terminate the lease 
without observance of any term of notice, even if at the time of 
entering into the contract he knew of the dangerous condition or 
waived the rights belonging to him on account of this condition (r). 


545. If, during the term of the lease, a defect in the leased 
thing is discovered, or if precautions become necessary for the 
protection of the thing against any unforeseen danger, the lessee 
shall notify the lessor without delay. The same rule applies if a 
third party claims a right to the thing. 

If the lessee fails to give such notice he is bound to make 
compensation for any damage arising therefrom ; where the lessor 
was not in a position to afford any remedy in consequence of the 
omission of the notification, the lessee is not entitled to avail 


(q) See 812—822. 
(r) This is an exception to the general principles of an ordinary lease, and 
is justified only on the ground of public policy. Salus populi suprema lex. 
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himself of the rights specified in 537, nor to give notice to 
terminate without fixing a period as provided for in 542, par. 1, 
sentence 3, nor to demand compensation for non-fulfilment. 


546, The lessor shall bear the charges imposed upon the leased 
thing. 


_ 647, The lessor is bound to compensate the lessee for any 
necessary outlay (s) incurred upon the thing. The lessee of an 
animal shall, however, bear the cost of provender. 

The obligation of the lessor to compensate the lessee for any 
other outlay (¢) is determined according to the provisions relating 
to management of affairs without mandate (vu). The lessee is 
entitled to remove an attachment with which he has provided the 
thing (=). | 


548, A lessee is not responsible for any alteration or deteriora- 
tion of the leased thing which is brought about by the stipulated 


use (%). 


549. A lessee is not entitled, without the permission of the 
lessor, to transfer to a third party the use of the leased thing, e.g., 
to sublet the thing. If the lessor refuses permission, the lessee 
may give notice to terminate the lease with observance of the 
statutory term (z), unless a grave reason exists affecting such third 
party personally. 

If the lessée transfers the use to a third party he is responsible 
for any fault committed by the third party in the use, even if the 
lessor has given permission for the transfer. 


550. If a lessee uses the thing leased in a way which violates 
the contract, and if he continues so to use it notwithstanding a 
remonstrance of the lessor, the latter may apply for an injunction. 





(s) Cf. 256, 257. The claim is barred by prescription in six months. 558. 

(¢) I.e., any outlay which is not strictly necessary. 

(u) Of. 683. 

(x) Of. 258. 

(y) For any other alteration or deterioration he is responsible only if fault 
is imputable to him. 

(z) Cf. 565—568. 
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551. The rent is payable at the end of the term of lease (a). 
If the rent is measured by periods of time, it is payable after the 
expiration of each of the periods. 

The rent for a piece of land (4), unless measured by shorter 
periods, is payable after the expiration of each quarter of the 
calendar year on the first business day of the following month (c). 


552, A lessee is not released from payment of the rent by the 
fact that he is hindered in the exercise of his right of use 
by a cause personal to himself (d). The lessor must, however, 
deduct the value of any expenditure (e) saved by him, and of any 
advantages which he derives from the use being otherwise turned 
to account. So long as the lessor is not in a position to give the 
use to the lessee in consequence of transfer of the use to a third 
party, the lessee is not bound to pay the rent. 


553. A lessor may give notice to terminate his lease without 
observance of any term of notice, if the lessee or any person to 
whom the lessee has transferred the use of the thing leased, not- 
withstanding a remonstrance of the lessor, continues to use the 
thing in a way which violates the contract and seriously impairs 
the rights of the lessor, e.g., if the lessee leaves to a third party the 
use which he has transferred to the latter without authority, or 
seriously endangers the thing by neglecting the care imposed upon 
him (f). 


554. A lessor may give notice to terminate his lease without 
observance of any term of notice if the lessee is in default in respect 
of payment of the rent or a part of the rent for two successive 
instalments (g). Such notice may not be given if the lessee has 
satisfied the lessor before it is given. 

The notice is ineffective if the lessee could release himself from 


(a) If the lessee is in a bad financial condition, the lessor may insist on his 
giving security. 

(b) Cf. 580. 

(c) As to the place of payment, see the general provisions of 269, 270. 

(d) E.g., illness. 

(e) E.g., expenditure for water, light, &c. 

(f) Cf. 276, 549, 560. 

(g) Cf. 551, 
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his debt by set-off, and declares the set-off without delay after the 
notice (7). 


555. If the lessor exercises the right of giving notice which he 
has under 553, 554, he shall, in accordance with 347, pay back the 
rent paid in advance for a future time. 


556. The lessee is bound to return the leased thing after the 
termination of the lease. 

The lessee of a piece of land has no right of lien on account of 
his claims against the lessor (7). 

If the lessee has transferred the use of the thing to a third party, 
the lessor may, after the termination of the lease, demand the 
return of the thing even from such third party. 


557. If a lessee does not return the leased thing after the termi- 
nation of the lease, the lessor may demand the rent agreed upon 
as compensation for the time during which the thing is retained. 
Proof of further damage is admissible. 


558. The claims of a lessor for compensation on account of 
alteration or deterioration of the leased thing, and the claims of a 
lessee for compensation for outlay incurred, or for permission to 
remove an attachment, are barred by prescription in six months. 

The prescription of the lessor’s claims for compensation begins 
to run from the time at which he receives the thing back; the 
prescription of the claims of the lessee begins to run from the 
termination of the lease. 

After the prescription of the claim of the lessor for the return 
of the thing, his claims for compensation are also barred by 
prescription. 


559. The lessor of a piece of land (k) has, by way of security 
for his claims arising from the lease, a right of pledge over the 
things brought upon the premises by the lessee (7). The right of 


(4) The parties may, however, exclude the set-off by agreement. 

(¢) An exception to 273. 

(%) Cf. 580. 

(7) This is a ‘‘ statutory right of pledge” to which, according to 1257, the 
provisions of 1204 ei seq. relating to ‘‘ pledges constituted by juristic act’ 
apply mutatis mutandis. 
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. pledge may not be enforced for future claims for compensation, 
nor for any rent for a later time than the current and following 
year of the lease. It does not extend to things not subject to 
judicial attachment (m). 


560. The lessor’s right of pledge is extinguished by the removal 
of the things from the land, unless the removal takes place with- 
out the knowledge or in spite of an objection of the lessor. The 
lessor may not object to the removal if it takes place in the regular 
course of business of the lessee, or in accordance with the ordinary 
affairs of life, or if the things remaining on the premises are 
evidently sufficient for the security of the lessor. 


561. The lessor may, even without application to the Court, 
prevent the removal of the things subject to his right of pledge 
in so far as he is entitled to object to the removal, and may also, 
if the hirer moves out, take possession of the things. 


If the things have been removed without the knowledge or in 
spite of an objection of the lessor, he may demand their delivery 
for the purpose of replacing them on the land, and may, if the 
lessee has moved out, demand the transfer of possession. The 
right of pledge is extinguished on the expiration of one month 
after the lessor had knowledge of the removal of the things, unless 
he has enforced his claim in court within such period. 


562. The lessee may prevent the enforcement of the lessor’s 
right of pledge by giving security ; he may release each individual 
thing from the right of pledge by giving security to the extent of 
its value. 


563. If a thing subject to the lessor’s right of pledge is judi- 
cially attached by a judgment creditor, then as against such 
creditor the right of pledge may not be enforced in respect of any 
rent due for an earlier time than the last year before the judicial 
attachment. 


564. A lease terminates on the expiration of the time for 
which it was entered upon. 


(m) See 811 of the Code of Civil Procedure. 


u . 


.--- 
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If the term of the lease is not fixed, either party may give 
notice of its termination as provided for in 565. 


565. In the case of land notice to terminate the lease may be 
given only for the end of a quarter of the calendar year; it shall 
be given, at the latest, on the third business day of the quarter. 
If the rent is measured by months, notice may be given only for 
the end of a calendar month; it shall be given, at the latest, on the 
fifteenth of the month. If the rent is measured by the week, 
notice may be given only for the end of a calendar week; it shall 
be given, at the latest, on the first business day of the week. 

In the case of moveables, notice shall be given, at the latest, on 
the third day before the day on which the lease is to terminate. 

If the rent for a piece of land or for a moveable is measured by 
days, notice may be given on any day for the following day. 

The provisions of par. 1, sentence 1, and of par. 2, apply also to 
all cases in which the lease may be terminated by notice before its 
expiration with observance of the statutory term (n). 


566, A contract relating to the lease of a piece of land which 
is entered into for a longer term than one year is required to be in 
writing. If the contract is not in writing it is deemed to have 
been entered into for an indeterminate time; notice may not, how- 
ever, be given for an earlier time than the end of the first year (0). 


567. If a contract of lease is entered into for a longer term 
than thirty years, either party may, after thirty years, give notice 
to terminate the lease with observance of the statutory term. Such 
notice may not be given if the contract has been entered into for 
the life of the lessor or of the lessee. 


568. If, after the expiration of the term of lease, the use of the 
thing is continued by the lessee, the lease is deemed to have been 
extended for an indeterminate time (p), unless the lessor or the 





(n) E.g., 549, par. 1, 569, 570, &c. The parties may, of course, stipulate 
otherwise than as provided in 565. 

(o) In such a case the contract is not void (contrary to the general rule, 
see 125, 126), but is deemed to have been entered into for the term of one 
year (564, par. 2, 565), and may even be renewed for an indeterminate time 
by implication as provided in 568. . 

(p) At least for one year, in the case of leases of land. 566, sentence 2. 
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lessee declares a contrary intention to the other party within a 
period of two weeks. The period begins to run, as against the 
lessee, from the time of the continuance of the use; as against the 
lessor, from the time at which he has knowledge of the con- 
tinuance. 


569. If the lessee dies, both his heir and the lessor are entitled 
to give notice to terminate the lease with observance of the statu- 
tory term (7). The notice may be given only for the first terminal 
date for which it is permissible (r). 


570. Persons in military service, officials, clergymen, and 
teachers in public institutions of learning may, in case of their 
removal to another place and after observance of the statutory 
term, give notice to terminate the lease (s) of the places which they 
have leased for themselves or their families in the former place of 
garrison or residence. The notice may be given only for the first 
terminal date for which it is permissible. 


571. If the leased land is alienated to a third party by the 
lessor after delivery to the lessee, the alienee takes the place of the 
lessor in the rights and obligations arising from the lease during 
the existence of his ownership. 

If the alienee does not fulfil his obligations, the lessor is liable as 
a surety who has waived the plea of beneficium excussionis (f) for 
any damage for which the alienee is bound to make compensation. 
If the lessee has knowledge of the transfer of ownership through 
communication by the lessor, the lessor is released from liability 
if the lessee does not give notice to terminate the lease for the first 
terminal date for which notice is permissible. 


572. If the lessee of the alienated land has given to the lessor 
security for the fulfilment of his obligations, the alienee takes by 
subrogation the rights thereby created. He is bound to return the 





(q) Cf. 565, 566. | 

(r) It is to be noticed that in the case where husband and wife have jointly 
entered into a contract of ordinary lease with another person, the surviving 
spouse as such (t.e. not in his or her capacity of heir), cannot avail himself or 
herself of the right provided for in this section. 

(s) Cf. 565, 566. 

(t) Cf. 771. 


—~*®,— __ __ 
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security only if it is delivered to him, or if he assumes towards the 
lessee the obligation of returning it. 


573. A disposition which the lessor has made before the transfer 
of ownership relating to the rent due for the time when the alienee 
has title, is operative in so far as it relates to the rent for the 
calendar quarter current at the time of transfer of ownership and 
the following quarter. A disposition relating to the rent for a 
future time is valid as against the alienee, if he knew of the dis- 
position at the time of the transfer of ownership. 


574, A juristio act entered into between the lessee and the 
lessor in respect of any claim for rent, e.g., the payment of the 
rent, is effective against the alienee, in so far as it does not relate 
to the rent for a later time than the calendar quarter in which the 
lessee has knowledge of the transfer of ownership and the following 
quarter. A juristio act entered into after the transfer of owner- 
ship is, however, ineffective if the lessee has knowledge of the 
transfer of ownership at the time of entering into the juristic act. 


575, In so far as the payment of the rent to the lessor is 
effective against the alienee as provided for in 574, the lessee may 
set off against the alienee’s claim for the rent a claim belonging to 
him against the lessor. The set-off is barred, if the lessee has 
acquired the counterclaim after having obtained knowledge of the 
transfer of ownership, or if the counterclaim has not become due 
until after the knowledge was obtained and after the rent accrued 
due. 


576, If the lessor gives notice to the lessee that he has trans- 
ferred to a third party the ownership of the leased land, the 
transfer of which he has given notice avails against himself in 
favour of the lessee in respect of the claim to rent, even if the 
transfer has not taken place or if it is invalid (w). 

The notice may be revoked only with the consent of the person 
who has been named as the new owner. 


(u) This rule obtains also in the case where the transfer has been entered 
in the land register, although no notice thereof has been given to the lessee. 
Of. 893. 
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577. Where the leased land is made subject by the lessor to the 
right of a third party after delivery to the lessee, the provisions of 
571 to 576 apply mutatis mutandis, if the lessee is deprived of the 
stipulated use by the exercise of the right. If the exercise of the 
right results only in a limitation of the stipulated use by the 
lessee, the third party is bound towards the lessee to abstain from 
exercising such right, in so far as it would interfere with the 
stipulated use. 


578. Lf, before delivery of the leased land to the lessee, the 
lessor has alienated the land to a third party, or made it subject to 
a right by whose exercise the stipulated use is taken away from 
the lessee or is limited, then the same rule applies as in the cases 
provided for by 571, par. 1, and 577, if the alienee has assumed 
towards the lessor the fulfilment of the obligations arising from 
the lease. 


579. If the leased land is again alienated or made subject to 
. rights of third parties by the alienee, the provisions of 571, par. 1, 
and 572 to 578 apply mutatis mutandis. If the new alienee does 
not fulfil the obligations arising from the lease, the lessor is liable 
to the lessee as provided for in 571, par. 2. 


580, The provisions relating to leases of land apply also to 
leases of rooms for habitation and other rooms. 


II.—Usufructuary Lease. 


§81, By a contract of usufructuary lease the lessor is bound 
to give to the lessee during the term of the lease the use of the 
object leased and the enjoyment of its fruits, in so far as they are 
to be considered as products according to the rules of proper 
husbandry. The lessee is bound to pay to the lessor the rent 
agreed upon. 

The provisions relating to an ordinary lease apply mutatis mutandis 
to a usufructuary lease, in so far as a contrary intention does not 
appear from 582 to 597. 


582. A lessee of agricultural land shall make all customary 
repairs at his own expense, e.g., those of the inhabited and indus- 
trial buildings, roads, ditches and fenoes. 


at — 


- a — 
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5838, A lessee of agricultural land may not, without permission 
of the lessor, undertake any change in the economic purpose of 
the land affecting the mode of cultivation beyond the term of the 
lease (7). 


584. If in the lease of agricultural land the rent is measured by 
years, it is payable after the expiration of each year of the lease on 
the first business day of the following year (y). 


585, The right of pledge of the lessor of agricultural land may 
be enforced for the entire rent (s), and is not subject to the limita- 
tion specified in 563. It extends to the fruits of the land and to 
all things which under 715 (5) of the Code of Civil Procedure (a) 
are not subject to judicial attachment. 


586, If a piece of land with its appurtenant stock is leased, 
the duty to preserve the individual units composing the stock is 
imposed upon the lessee. 

The lessor is bound to replace any units composing the stock 
which have perished in consequence of a circumstance for which 
the lessee is not responsible. The lessee shall, however, make good 
from the offspring the ordinary decrease in the animals included in 
the stock, in so far as this is in accordance with the rules of 
proper husbandry. 


587. If the lessee of a piece of land takes the appurtenant stock 
at an appraised value under the obligation to return it on the ter- 
mination of the lease at the appraised value, the provisions of 588, 
589 apply. 


588. The lessee bears the risk of accidental destruction or acci- 
dental deterioration of the stock. He may dispose of the indivi- 
dual units thereof within the limits of proper husbandry. 

The lessee shall preserve the stock in accordance with the rules 
of proper husbandry, in the condition in which it is delivered to 





(x) The rights of the lessor are protected by 550, 553. 

(y) Cf. 551. 

(2) Tho rule is otherwise in the case of an ordinary lease. Of. 559. 

(a) 715 (5) of the old Code of Civil Procedure is 811 (4) of the new Oode of 
Civil Procedure. 
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him. Any units supplied by him become the property of the 
lessor if incorporated in the stock. 


589, The lessee shall return to the lessor the stock existing at 
the time of the termination of the lease. 

The lessor may refuse to accept any units included in the stock 
supplied by the lessee which, according to the rules of proper 
husbandry, are superfluous for the land or are too valuable; upon 
his refusal the ownership of the rejected units passes to the lessee. 

If the total appraised value of the units received is greater or 
less than the appraised value of the units to be returned, the 
difference shall be made good in the former case by the lessee to 
the lessor; in the latter case, by the lessor to the lessee. 


590. The lessee of a piece of land has, by way of security for 
his claims against the lessor in respect of the leased stock, a right 
of pledge over the several units composing the stock which have 
come into his possession. The provision of 562 applies mutatis 
mutandis to the right of pledge. 


591, A lessee of agricultural land is bound to return the land 
after the termination of the lease in the condition produced by 
proper husbandry continued during the term of the lease until the 
return of the land. This applies especially to the tillage (0). 


592. If a lease of agricultural land ends during the course of a 
leasing year, the lessor shall make compensation for any outlay 
which the lessee has incurred upon fruits not yet gathered but, 
according to the rules of proper husbandry, to be gathered before 
the end of the leasing year, in so far as such outlay is incurred in 
the course of proper husbandry and does not exceed the value of 
these fruits. 


593. The lessee of a farm shall, on the termination of the lease, 
leave behind so much of the existing agricultural products as is 
necessary for the continuance of the husbandry up to the time 
when a new supply of the same or similar products will presumably 
be obtained, without regard to the question whether he received 
such products on entry upon the lease. 





(b) Of. 593. 
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In so far as the lessee is bound to leave behind agricultural 
products in greater quantity or of better quality than he received 
on entry upon the lease, he may demand compensation for the 
value from the lessor. 

The lessee shall leave behind the existing stock of manure pro- 
duced upon the farm, without being entitled to compensation for 
its value. 


594, If the lessee of a farm take the farm on the basis of an 
appraisement of its economic condition with the provision that its 
return on the termination of the lease is likewise to be made on 
the basis of such an appraisement, the provisions of 589, 
pars. 2, 3 apply mutatis mutandis to the return of the farm. 

The same rule applies, if the lessee receives supplies on the 
basis of an appraisement with such a provision, to the return of 
the supplies which he is bound to leave behind. 


595, If, in the lease of a piece of land or of a right, the term 
of the lease is not fixed, notice to terminate the lease may be given 
only for the end of a leasing year; it shall be given, at the latest, 
on the first business day of the half-year on the expiration of which 
the lease is to terminate. 

These provisions apply, in the case of a lease of a piece of land 
or of a right, also to the cases in which notice to terminate the 
lease may be given before its expiration, with observance of the 
statutory term. 


596, The right to give notice specified in 549, par. 1, does not 
belong to a usufructuary lessee. 

The lessor is not entitled to give notice to terminate the lease 
under 569. 

Notice to terminate the lease under 570 may not be given. 


597. If the lessee does not return the object leased after the 
termination of the lease, the lessor may demand as compensation for 
the time during which the object is detained, the rent agreed upon 
in the proportion which the emoluments which the lessee during 
that time has derived or might have derived, bear to the emoluments 
of the entire year of leaso. Proof of further damage is admissible. 


W, K 
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FOURTH TITLE 
j Loan for Use. 


598, By a contract of loan for use the lender of a thing is bound 
to permit the borrower to use the thing gratuitously. 


599, The lender is responsible only for wilful default and gross 
negligence (c). 


600. If the lender fraudulently conceals a defect of title or of 
quality in the thing lent, he is bound to compensate the borrower 
for any damage arising therefrom. 


601. The borrower shall bear the ordinary expenses of the pre- 
servation of the thing lent, ¢.g., in the case of the loan of an animal, 
the cost of provender. 

The obligation of the lender to make compensation for other 
expenses is determined according to the provisions relating to 
management of affairs without mandate (¢d). The borrower is en- 
titled to remove an attachment with which he has provided the 
. thing (e). 


602. A borrower is not responsible for any alteration or de- 
terioration of the thing lent which is brought about by the stipu- 
lated use of the thing. 


603. The borrower may not use the thing lent in any other way 
than that stipulated for. He is not entitled to transfer to a third 
party the use of the thing without the permission of the lender (/). 


604. The borrower is bound to return the thing lent on the 
expiration of the time fixed for the loan. 





(c) The reason being that the lender of a gratuitous loan is in the same 
position as a donor in this respect. 521. The borrower is, on the other 
hand, responsible even for slight negligence. 

(d) Cf. 677 et seq. 

(e) Cf. 258. 

(f) Violation of this provision will render the borrower liable even for 
accidental loss or destruction of the thing lent. 848. 
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If no time is fixed, the thing shall be returned after the borrower 
has made the use of the thing which appears from the object of the 
loan. The lender may demand the thing back earlier if so much 
time has elapsed that the borrower might have made this use of it. 

If the time of the loan is neither fixed nor to be inferred from 
the object of the loan, the lender may demand the thing back at 
any time. 

If the borrower transfers the use of the thing to a third party, 
the lender may also demand it back from the third party after the 
termination of the loan. 


605. The lender may give notice to terminate the loan— 

(1) If he has need of the thing lent in consequence of an 
unforeseen circumstance ; 

(2) if the borrower makes any use of the thing in breach of 
the contract, e.y., transfers the use without authority to 
a third party, or seriously endangers the thing by 
neglecting the care imposed upon him ; 

(3) if the borrower dies (g). 


606. The claim of the lender for compensation on account of 
alteration or deterioration of the thing lent, and the claim of the 
borrower for compensation for outlay or for permission to remove 
an attachment, are barred by prescription in six months. The 
provisions of 558, pars. 2, 3 apply mutatis mutandis. 


FIFTH TITLE. 


Loan for Consumption. 

607. A person who has received money or other fungible things 
as a loan is bound to return to the lender what he has received in 
things of the same kind, quality and quantity. 

A person who owes money or other fungible things for any other 
reason may agree with the creditor that the money or the things 
shall be owed as a loan (7). 





(g) It is to be noticed that the death of the lender has no effect on the loan. 
(4) A deposit may even be held to be a loan for consumption. 700. 
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608. If interest is stipulated for on a loan (i) it is payable, 
unless otherwise provided, at the end of each year, and, if the loan 
is to be repaid before the end of a year, at the time of repayment. 


609, If the time for repayment of a loan is not fixed, its 
maturity depends upon the giving of notice by the creditor or the. 
debtor (7). 

The term of notice is three months in the case of loans of more 
than three hundred marks; one month, in the case of loans of 
less amount. 

If interest is not stipulated for, the debtor is entitled to make 
repayment even without notice. 


610. A person who promises to make a loan may, in case of 
doubt, revoke the promise if a serious change for the worse in the 
financial circumstances of the other party comes about whereby 
the claim for repayment is endangered (A). 





SIXTH TITLE. 
Contract for Service (l). 


611. By a contract for service, the person who promises service 








(i) Interest is not to be implied from the mere loan. In the absence of 
any stipulation to the contrary the rate is 4 per cent. perannum. 246. 

(5) This is a deviation from the general rule laid down in 271, par. 1. 

(k) The change must take place after the promise has been made. If the 
change took place before or at the time of the promise, he may revoke his 
promise only on the ground of fraud or unlawful threats. 

(7) This title contains what is known in English legal terminology as 
the law of master and servant. Besides the various provisions which come 
under this title there are many other special laws and statutes which govern 
special kinds of service, viz. : 

(A) Imperial Laws (cf. Art. 32, I. A.).—For assistants and apprentices in 
trade, see the provisions of 59 et seg. of the Commercial Code; for sea- 
men, the Seamen's Act of December 27th, 1872; for inland shippers, 
the Inland Navigation Act of June 15th, 1895; for industrial 
journeymen, assistants, apprentices, factory labourers, technologists, 
overseers, the various provisions of the Industrial Code. 

(B) State Laws.—The State laws relating to (1) officials, clergymen, and 
teachers in public institutions of learning, in the absence of special 
provisions in the Civil Code (cf. Art. 80, I. A.); (2) labourers in 
mines (cf. Art. 67, I. A.); (3) domestic servants (cf. Art. 95, I. A.). 
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is bound to perform the service promised, and the other party is 
bound to pay the remuneration (m) agreed upon. 

Service. of any kind may be the object of the contract for 
service. 


612. Remuneration is deemed to have been tacitly agreed upon 
if under the circumstances the performance of the service is to be 
expected only for remuneration. 

If the amount of the remuneration is not specified, and if there 
is a tariff, the tariff rate of remuneration, or, if there is no tariff, 
the usual remuneration (n) is deemed to have been agreed upon. 


613. A servant shall, in case of doubt, perform his service in 
person. The claim for service is in case of doubt not transferable. 


614, The remuneration is payable after the performance of the 
service. If the remuneration is measured by periods of time, it is 
payable at the end of each of the periods. 


615. If the master is in default in respect of the acceptance of 
the service, the servant may demand the remuneration agreed 
upon for the service not performed in consequence of the default, 
without being bound to perform any subsequent service. He must, 
however, deduct what he has saved in consequence of non-per- 
formance of the service, or has acquired or maliciously omitted to 
acquire by a different application of his service. 


616, A servant does not lose his claim to remuneration by the 
fact that he is prevented from performing the service for a rela- 
tively inconsiderable time by a cause personal to himself without 
his fault (). He must, however, deduct the amount which 
accrues to him for the time he is prevented, from a legally com- 
pulsory insurance against sickness or accident. 


617. If, in the case of a continuous service relation (p) which 


— - -—— — nm nn 


- (m) This need not consist in money. 

(n) This is to be determined in an equitablo manner by the party who has 
performed the service. 316. 

(0) E.g., illness. 
- (p) Whether the service relation is continuous or not is to be determined 
according to the circumstances of each particular case. 
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claims wholly or for the most part the industrial activity of the 
servant, he is received into his master’s household, then in case of 
his illness the master shall afford him the necessary care and 
medical attendance for a period of six weeks; not, however, 
beyond the termination of the service relation ; provided that the 
illness of the servant has not been brought about wilfully or by 
gross negligence. The care and medical attendance may be 
provided by placing the servant in a hospital. The expenses may 
be set off against the wages due for the time of the illness. If 
notice to terminate the service relation is given by the master on 
account of the illness, as provided for in 626, the termination of 
the service relation caused thereby is not taken into consideration. 

The obligation of the master does not arise if provision has 
been made for care and medical attendance by an insurance or by 
a publio institution for the care of the sick (q). 


618, A master has so to fit up and maintain rooms, appliances 
and implements which he has to provide for the performance of 
the service and so to regulate services which are to be performed 
under his orders or his direction that the servant is protected 
against danger to life and health as far as the nature of the service 
permits. 

If the servant is taken into the household, the master shall make 
such arrangements and regulations with regard to living and 
sleeping rooms, sustenance, and time for labour and for recrea- 
tion as are necessary with regard to the health, morality and 
religion of the servant. 

If the master does not fulfil the obligations imposed upon him 
in regard to the safety and health of the servant, the provisions of 
842 to 846 applicable to unlawful acts apply mutatis mutandis to 
his obligation to make compensation (9). 


619, The obligations imposed upon the master by 617, 618 
may not be avoided or limited by contract in anticipation. 


620. A service relation ends on the expiration of the time (r) 
for which it has been entered upon (8). 


.. — 





(q) Cf. 619. 

(r) No matter whether specified or to be inferred from the nature or the 
object of the service. 

(8) The service relation comes also to an end, when the performance of the 
service becomes impossible. 823 et seq. 
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If the duration of the service relation is neither fixed nor to be 
inferred from the nature or object of the service, either party may | 
give notice to terminate the service relation as provided for in 
621 to 623. 


621, If the remuneration is measured by the day, notice may 
be given on any day for the following day. 

If the remuneration is measured by the week, notice may be 
given only for the end of a calendar week; it shall be given, at 
the latest, on the first business day of the week. 


If the remuneration is measured by the month, notice may be 
given only for the end of a calendar month; it shall be given, at 
the latest, on the fifteenth of the month. 

If the remuneration is measured by quarters of a year or longer 
periods of time, notice may be given only for the end of a quarter 
and only with observance of a six weeks’ term of notice. 


622. The service relation of persons who are engaged with 
regular employment (¢) for the performance of services of a superior 
kind, and whose industrial activity is claimed wholly or for the most 
part by the service relation, e.g., of teachers, tutors, private secre- 
taries, companions, may be terminated by notice only for the end 
of a calendar quarter and only with observance of a six weeks’ 
term of notice, even if the remuneration is measured by shorter 
periods than quarters. 


623. If the remuneration is not measured by periods of time (u), 
notice to terminate the service relation may be given at any time; 
in the case, however, of a service relation claiming the industrial 
activity of the servant wholly or for the most part, a two weeks’ 
term of notice shall be observed. 


624. If the service relation is entered upon for the lifetime of a 
person or for a longer term than five years, notice of its termination 





———_— 


(t) Those persons who are not engaged with regular employment or whose 
service is not a continuous one can terminate the service relation at any 
time. 627. 

(u) E.g., where the remuneration is measured by the job. 
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may be given by the servant (x) after the lapse of five years. The 
. term of notice is six months. 


625. If, after the expiration of the time of service, the service 
relation is continued by the servant with the knowledge of the 
other party, it is deemed to have been extended for an indetermi- 
nate time (y), unless the other party objects without delay. 


626. Notice to terminate the service relation may be given by 
either party without observance of any term of notice if a grave 
reason exists (z). 


627. If a servant, without standing in a permanent service 
relation with regular employment, has to perform services of a 
superior kind such as are customarily entrusted to a person by 
reason of special confidence, then notice is permissible even without 
the condition specified in 626 (a). 

The servant may give notice only in such manner that the 
master can provide himself with the service elsewhere, unless a 
grave reason exists for the improper notice. If he gives improper 
notice without such reason, he shall compensate the master for any 
damage arising therefrom. 


628. If, after the beginning of the performance of service, 
notice of its termination is given under 626 or 627, the servant 
may demand a proportional part of the remuneration for the ser- 
vices already performed. If he gives notice not occasioned by the 
conduct of the other party in breach of the contract, or if by his 
own conduct in breach of the contract he gives occasion for notice 
by the other party, he has no claim for remuneration if his services 
already performed have no value for the other party in consequence 
of the notice. If the remuneration has been paid in advance for a 
future time, the servant shall return it in accordance with 347, or, 


eee 


(x) The master does not have such right. This provision aims at the 
protection of freedom of labour. 

(y) Notice to terminate the service relation may be given under 620, par. 2, 
to 623. 

(z) Whether a ‘‘ grave reason” exists or not is determined by the Court 
according to the circumstances of each particular case. 

(a) I.e., without any ‘‘ grave reason.” 
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if the notice is given in consequence of a circumstance for which 
he is not responsible, in accordance with the provisions relating to 
the return of unjustified benefits (2). 

If the notice is occasioned by the conduct of the other party in 
breach of the contract, he is bound to make compensation for any 
damage arising from the termination of the service relation. 


629. After notice of the termination of a continuous service 
relation, the master shall on demand allow the servant a reasonable 
time for seeking another employment. 


630. On the termination of a continuous service relation the 
servant may demand from the other party a written testimonial as 
to the service relation and its duration. The testimonial shall on 
demand contain a statement as to his efficiency and conduct in 
service. 


SEVENTH TITLE. 


Contract for Work. 


631. By a contract for work the contractor is bound to produce 
the work promised (c), and the employer is bound to pay the 
remuneration agreed upon. 

The object of the contract for work may be either the production 
or alteration of a thing, or any other result (d) to be brought about 
by labour or performance of service (e). 


632, Remuneration is deemed to have been tacitly agreed upon 
if, under the circumstances, the production of the work is to be 
expected only for remuneration. 


(b) See 818—822. 

(c) The contractor is unconditionally liable for the work of his employees. 
278. 

(d) E.g., carriage of passengers or goods. 

(e) If the contractor has to furnish not only labour or service, but also 
materials for the production of the work, the contract is partly a contract for 
work, and partly a contract of sale. 651. 
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If the amount of the remuneration is not specified, and if there 
is a tariff, the tariff rate of remuneration, or, in the absence of a 
tariff, the usual remuneration (7) is deemed to have been agreed 
upon. 


633, The contractor is bound so to produce the work that it has 
the promised qualities and is not affected with defects which 
destroy or diminish its value or fitness for its ordinary or stipu- 
lated use (g). 

If the work is not of such quality (4), the employer may demand 
the removal of the defect. The contractor is entitled to refuse 
such removal if it requires disproportionate outlay. 

If the contractor is in default in respect of the removal of the 
defect, the employer may himself remove the defect and claim com- 
pensation for the necessary expense. 


634. The employer may allot to the contractor a reasonable period 
for the removal of the defect of the kind specified in 633 with a 
declaration that he will not permit the removal of the defect after 
the expiration of the period. If a defect has already been dis- 
covered before the delivery of the work, the employer may fix the 
period forthwith ; the period must be so fixed that it does not expire 
before the period fixed for delivery. After the expiration of the 
period the employer may demand the annulment of the contract 
(i.e., cancellation), or reduction of the remuneration (i.e., reduction), 
unless the defect has been removed in due time; the claim for re- 
moval of the defect is barred. 

The fixing of a period is not necessary if the removal of the 
defect is impossible, or is refused by the contractor, or if the imme- 
diate enforcement of the claim for cancellation or reduction is 
justified by a special interest of the employer. 

The right to demand cancellation is barred if the defect diminishes 
only insignificantly the value or fitness of the work. 

The provisions of 465 to 467, 469 to 475 applicable to sale 
apply mutatis mutandis to the cancellation and reduction. 


ee ee — 


( f) This is to be determined by the contractor in an equitable manner. 316. 

(9) The obligation of the contractor may, however, be enlarged or limited 
by contract, except in the case provided for by 637. 

(h) No matter whether due to accident or not. ~ 
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635. If the defect in the work is caused by a circumstance for 
which the contractor is responsible (#) the employer may demand 
compensation for non-fulfilment, instead of cancellation or reduction. 


636. If the work is wholly or in part not produced in due 
time (k), the provisions of 634, pars. 1 to 3, applicable to cancella- 
tion, apply mutatis mutandis ; the right of the employer to rescind 
the contract under 327 takes the place of the claim for cancellation. 
The rights of the employer in the case of the default of the con- 
tractor remain unaffected (7). 

If the contractor contests the permissibility of the rescission on 
the ground that he has produced the work in due time, the burden 
of proof is upon him. 


637. An agreement whereby the obligation of the contractor as 
to responsibility for a defect in the work is released or limited, is 
void if the contractor fraudulently conceals the defect. 


638. The claim of the employer for removal of a defect in the 
work and his claims for cancellation, reduction, or compensation 
on account of the defect are barred by prescription, unless the 
contractor has fraudulently concealed the defect (m), in six months; 
in the case of work on land, in one year; in the case of work on 
buildings, in five years. The prescription begins to run from the 
cessation of the work (rn). 

The period of prescription may be extended by contract. 


639, The provisions of 477, pars. 2,3, and 478, 479, appli- 
cable to the prescription of claims of a purchaser, apply mutatis 
mutandis to the prescription of the claims of the employer specified 
in 638. 

If the contractor, by agreement with the employer, submits an 
investigation into the existence of a defect or of the removal of 
the defect, the prescription is suspended (0) until the contractor 


—— 





(i) Cf. 276, 278. 

(%) For the time of performance, see 271. 

(1) See 286, 326, 327. 

(m) In which case the period of prascription is thirty years, 

(n) Cf. 640, 644. 
(v) C£. 202—207. Ä 
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informs the employer of the result of the investigation, or declares 
to him that the defect is removed, or refuses to effect the removal. 


640, The employer is bound to take delivery of the work (p) 
completed according to contract, unless this is impossible by reason 
of the nature of the work (g). 

If the employer accepts a defective work, although he knows of 
the defect, the claims specified in 633, 634 belong to him only if 
at the time of acceptance he reserves his rights on account of the 
defect. 


641, The remuneration is payable at the time of taking delivery 
of the work. If the work is to be accepted in parts and the 
remuneration has been specified for the several parts, the 
remuneration for each part is payable at the time of its acceptance. 

Remuneration specified in money bears interest (7) from the 
time of acceptance of the work, unless a future time is fixed for its 


payment. 


642, If, in the production of the work, an act (s) by the 
employer is necessary, and if he is in default of acceptance (¢) by 
not performing the act, the contractor may demand reasonable 
compensation. 

The amount of the compensation is determined, on the one 
hand, by the duration of the default and the amount of the 
remuneration agreed upon, and on the other hand, according to 
what the contractor has saved in expenditure on account of the 
default, or is able to acquire by a different application of his energy. 


643, The contractor is entitled, in the case provided for by 642, 
to allot to the employer a fixed reasonable period to do the act 
with a declaration that he will terminate the contract, if the act is 
not performed before the expiration of the period. The contract 





— 


(p) At the place of the contractor's domicile, or at the place where his 
industry is located. 269. 

(g) As, e.g., in the case of carriage of passengers. 

(r) 4 per cent., in the absence of any stipulation to the contrary. 246. 

(s) E.g., the furnishing of materials. 

(t) See 293 ei seq. 
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is deemed to be annulled if performance is not effected before 
the expiration of the period (w). 


644. The contractor bears the risk before acceptance of the 
work (r). If the employer is in default of acceptance (y), the 
risk passes to him. The contractor is not responsible for accidental 
destruction or accidental deterioration of the material provided by 
the employer. 

If the contractor forwards the work at the request of the 
employer to a place other than the place of performance, the 
provisions of 447 applicable to sale apply mutatis mutandis. 


645. If the work, before its acceptance by the employer (s), is 
destroyed, or damaged, or becomes impracticable in consequence of 
a defect in the material provided by the employer, or in consequence 
of instructions given by him for its execution, without any con- 
tributory circumstance for which the contractor is responsible, the 
contractor may demand a part of the remuneration proportionate 
to the labour performed, and compensation for any outlay not 
included in the remuneration. The same rule applies if the con- 
tract is annulled under 643. 

A further liability of the employer on account of his fault 
remains unaffected. 


646. If the nature of the work is such that delivery is impos- 
sible, the completion of the work takes the place of delivery (a) in 
the cases provided for by 638, 641, 644 and 645. 


647. The contractor has, by way of security for his claims 
arising from the contract, a right of pledge (5) over the moveables 
of the employer produced or repaired by him, if they have come 
into his possession in the course of production or for the purpose of 
repairing. 


648, A contractor who undertakes to construct a building or 
any part of a building may, by way of security for his claims 





(u) Cf. 645, par. 1, sentence 2. 

(x) See 640, 646, 323 et seg. 

(y) See 293 et seq. 

(z) See 640, 646. 

(a) Cf. 640. 

(b) This is a statutory right of pledge to which the provisions of 1204 et seq. 
apply. Cf. 1257. 
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arising from the contract, require the concession of a cautionary 
hypotheca (c) on the building ground of the employer. If the 
work is not yet complete, he may require the concession of a 
cautionary hypotheca by way of security for a part of the remune- 
ration proportionate to the labour performed (d), and for any 
outlay not included in the remuneration. 


649, The employer may, at any time before the completion of 
the work, give notice to terminate the contract. If he gives such 
notice, the contractor is entitled to claim the remuneration agreed 
upon; the contractor must, however, deduct what he saves in expenses 
in consequence of the annulment of the contract, or what he acquires 
or maliciously omits to acquire by a different application of his 
energy. 


650. If the contract is based upon an estimate of cost without 
the contractor assuming to guarantee the correctness of the esti- 
mate, and it proves that the work is not practicable without 
largely exceeding the estimate, and if the contractor terminates 
the contract for this reason, the contractor has only the claim 
specified in 646, par. 1. 

If such exceeding of the estimate is to be expected, the con- 
tractor shall give notice to the employer without delay (e). 


651. If the contractor binds himself to produce the work from 
material provided by him, he shall deliver the thing produced to 
the employer and convey ownership in the thing(/). The 
provisions applicable to sale apply to such a contract; if a non- 
fungible thing is to be produced, the provisions relating to 
contract for work, with the exception of 647, 648, take the place 
of 433, 446, par. 1, sentence 1, and of 447, 459, 460, 462 to 
464, 477 to 479 (9). 


(c) Cf. 1184, 1186. 

(d) Hence the concession of the cautionary hypotheca cannot be demanded” 
until after the performance of the labour. 

(e) Notice need not be given if the employer has knowledge of such fact. 

(f) Same rule as in the case of sale. 433, sentence 1. 

(g) The main difference is: (1) In the case of a sale the purchaser bears 
the risk from the time of delivery (446), whereas in the case of a contract for 
work, the employer bears the msk after acceptance of the work (640, 644), 
(2) In the case whero a non-fungible thing is affected with a defect, an 
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If the contractor binds himself only to provide additions or 
other accessories, the provisions relating to contract for work apply 
exclusively. 


EIGHTH TITLE. 
Brokerage (h). 

652. A person who promises a broker’s fee for information of 
the opportunity of making a contract or for the procurement of a 
contract, is bound to pay the fee only if the contract is concluded 
in consequence of the information, or in consequence of the pro- 
curement by the broker. If the contract is concluded subject to a 
condition precedent, the broker’s fee may not be demanded until 
the condition is fulfilled. 

The broker is entitled to be reimbursed for outlay incurred only if 
this has been agreed upon. This applies even if a contract is not 
concluded. 


653, A broker’s fee is deemed to have been tacitly agreed upon 
if the business entrusted to the broker is, under the circumstances, 
only to be expected for remuneration. 

If the amount of the remuneration is not specified, and if there 
is a tariff, the tariff fee, or in the absence of a tariff, the usual fee, 
is deemed to have been agreed upon. 


654, The claim for the broker’s fee and for reimbursement of 
outlay is barred if the broker, contrary to the terms of the contract, 
has acted also for the other party. 


655. If, for information of the opportunity to enter into a 
contract for service or for the procurement of such a contract, a dis- 
proportionately high fee has been agreed upon, it may be reduced. 


employer, unlike a purchaser (462), cannot immediately demand cancellation 
or reduction, but can, in the first instance, only demand removal of the defect 
under 463 et seq. 

(h) Besides the provisions under this title, there are many others which 
govern special kinds of brokerage, e.g., 93—104 of the Commercial Code 
govern ‘‘commercial brokerage,” and the provisions of State law relating to 
agency for domestic servants remain in force. Art. 95, I, A. 
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to a reasonable amount (i) by judicial decree obtained by the 
debtor. After payment of the fee, the right to claim reduction is 
barred. 


656. No obligation is created by the promise of a fee for 
information of an opportunity to enter into a marriage, or for the 
procurement of the conclusion of a marriage. What has been 
paid on account of the promise may not be demanded back by 
reason of no obligation having existed. 

These provisions apply also to an agreement whereby the other 
party, for the purpose of fulfilment of the promise, enters into an 
obligation towards the broker, e.g., an acknowledgment of debt (A). 


NINTH TITLE. 


Promise of Reward. 


657. A person who by public notice announces a reward for the 
performance of an act, e.g., for the production of a result, is 
bound to pay the reward to any person who has performed the act, 
even if he did not act with a view to the reward (/). 


658. The promise of reward may be revoked before the per- 
formance of the act. The revocation is effective only if it is made. 
known in the same manner as the promise of reward, or by special 
communication. 

The revocability may be waived in the promise of reward; in 
case of doubt a waiver is presumed from the fact that a period of 
time has been fixed for the performance of the act. 


659. If the act for which the reward has been promised has been 
performed several times, the reward belongs to the person who has 


first performed the act. 
If the act has been performed by several persons simultaneously, 
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= — u mn nn 


(1) Cf. 343. 

(k) Cf. 781. 

(!) The promise of the reward must be made in a serious manner and not 
as a mero jest. See 118. Tho death of the promisor has no effect on the 


promise. 
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an equal share of the reward belongs to each. If the reward is in 
its nature indivisible, or if by the terms of the promise only one 
person is to receive it, it is decided by lot (m). 


660. If several persons have contributed to the result for which 
the reward is promised, the promisor shall divide the reward among 
‘them equitably with regard to the share of each claimant in the 
production of the result. The division is not binding if it is evi- 
dently inequitable; in such a case it is made by judicial decree. 

If the division of the promisor is not recognised as binding by 
one of the claimants, the promisor is entitled to refuse fulfilment 
until the claimants have settled the dispute among themselves as to 
their respective rights; each of them may demand the reward to 
be lodged for the benefit of all. 

The provision of 659, par. 2, sentence 2, applies. 


661, A promise of reward which has a prize competition for its 
object is valid only if a period of time for the competition is fixed 
in the notice (n). 

The decision whether any competitor fulfils the conditions of the 
promise of reward within the period, or which among several com- 
petitors deserves the preference, shall be made by the umpire 
named in the notice of reward, or in the absence of any such, by 
the promisor of the reward. The decision is binding upon the 
parties concerned. 

In case of equality of merit the provisions of 659, par. 2, 
apply to the award of the prize. 

The transfer of ownership of the thing produced may be 
demanded by the promisor of the reward if he has specified in the 
notice of reward that such transfer shall be made. 


(m) The law does not provide for the manner of drawing lots. This is left 
to the interested parties to agree between themselves. 
(n) In which case the promise of reward is irrevocable. 658, par. 2. 


W. iL, 


146 LAW OF OBLIGATIONS, 


TENTH TITLE. 


Mandate. 


662. By the acceptance of a mandate (0) the mandatary binds 
himself gratuitously to take charge of an affair (p) for the 
mandator entrusted to him by the latter (9). 


663, A person who is publicly appointed or has publicly offered 
himself (r) for the charge of certain kinds of affairs is bound, if 
he does not accept a mandate relating to such affairs, to notify the 
mandator of his refusal without delay. The same rule applies if 
a person has offered himself to the mandator for the charge of 
certain kinds of affairs. 


664. In case of doubt the mandatary cannot transfer the 
execution of the mandate to a third party. If the transfer is 
permitted, he is responsible only for fault imputable to him in 
making such transfer. For the fault of an assistant (s) he is 
responsible under 278. 

In case of doubt the claim for execution of the mandate is not 


transferable. 


665. A mandatary is entitled to deviate from the instructions 
of his mandator (¢) if, under the circumstances, he can assume that 
the mandator would approve of the deviation if he had knowledge 
of the state of affairs. Before making any such deviation the 
mandatary shall give notice to the mandator and await his 
decision, unless there is danger in delay. 


(0) As to the time within which a mandate can be accepted, see 147. 

(p) Any affair, be it a juristic act or not. 

(ga) The mandatary is liable to make compensation if he commits a breach 
of duty. If the mandate contains also a power of agency, the provisions 
of 164—166, 177—181, apply. 

(r) E.g., by advertisement in a newspaper. 

(s) For his own fault, the mandatary is responsible under 276. 

(£) In which case the provisions relating to management of affairs without 
mandate (677 et seq.) apply. 
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666. The mandatary is bound to give the mandator all neces- 
sary information ; on demand to make a statement of the condition 
of the affair; and to render an account (w) after the execution of 
the mandate. 


667, A mandatary is bound to hand over to his mandator all 
that he receives for the execution of the mandate and all that 
he obtains from the charge of the affair. 


668, If the mandatary spends money, for his own benefit, which 
he has to account to the mandator or to spend for him, he is bound 
to pay interest (x) upon it from the time of spending. 


669. The mandator shall on demand make advances to the 
mandatary for the expenses necessary for the execution of the 
mandate. 


670. If, for the purpose of the execution of the mandate, the 
mandatary inours any outlay which he can regard as necessary 
under the circumstances, the mandator is bound to reimburse him. 


671. A mandate may be revoked at any time by the mandator, 
and terminated by notice at any time by the mandatary. 

The mandatary can give notice only in such manner that the 
mandator can make other arrangements for the charge of the 
affair, unless a grave reason exists for the improper notice. If he 
gives improper notice without such reason, he shall compensate the 
mandator for any damage arising therefrom. 

If a grave reason exists the mandatary is entitled to give notice 
even though he has waived the right to do so. 


672. In case of doubt a mandate is not extinguished by the 
death of the mandator, nor by his becoming incapable of disposing. 
If the mandate is extinguished, and if there is danger in delay, 
the mandatary shall continue the charge of the affair entrusted to 
him until the heir or the statutory agent of the mandator can 
make other arrangements; the mandate is to such extent deemed 
to be continuing. 


(u) Cf. 259-261. 
(x) At4 percent. 246. 


L2 
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673. In case of doubt a mandate is extinguished by the death 
of the mandatary. If the mandate is extinguished, the heir of the 
mandatary shall, without delay, notify the mandator of the death, 
and shall, if there is danger in delay, continue to take charge of 
the affair until the mandator can make other arrangements; the 
mandate is to such extent deemed to be continuing. 


674. If a mandate is extinguished otherwise than by revocation, 
it is, nevertheless, deemed to be continuing in favour of the man- 
datary until he knows or ought to know of its extinction. 


675. The provisions of 663, 665 to 670, 672 to 674 and, if the 
person bound has the right to give notice without observance of 
any term of notice, the provisions also of 671, par. 2, apply mutatis 
mutandis to a contract for service or a contract for work which has 
for its object the charge of an affair. 


676. A person who gives advice or a recommendation to another 
is not bound to compensate for any damage arising from following 
the advice or the recommendation, without prejudice to his respon- 
sibility resulting from a contract or an unlawful act (y). 


ELEVENTH TITLE. 


Management of Affairs without Mandate (s). 


677. A person who takes charge of an affair for another (a) 
without having received a mandate from him or being otherwise 
entitled to do so in respect of him, shall manage the affair in such 
manner as the interest of the principal requires, having regard to 
his actual or presumptive wishes. 


. 678, If the undertaking of the management of the affair is 
opposed to the actual or presumptive wishes of the principal, and 
if the agent must have recognised this, he is bound to compensate 
the principal for any damage arising from his management of the 
affair, even if no fault is otherwise imputable to him. | 





(y) Cf. 823, 824, 826. 
(2) This is the negotiorum gestio of the Roman law. 
(a) Cf. 686. 


MANAGEMENT OF AFFAIRS WITHOUT MANDATE. 149 


679. The fact that the management of the affair is opposed to 
the wishes of the principal is not taken into oonsideration if, with- 
out the management of the affair, a duty of the principal the 
fulfilment of which is of public interest or a statutory duty to 
furnish maintenance to others by the principal would not be 
fulfilled in due time. 


680, If the management of the affair has for its object the 
averting of an imminent danger which threatens the principal (b), 
the agent is responsible only for wilful default and gross negli- 
genoe, 


681. The agent shall notify to the principal, as soon as prac- 
ticable, the undertaking of the management of the affair, and 
await his decision, unless there is danger in delay. For the rest 
the provisions of 666 to 668 applicable to a mandatary apply 
mutatis mutandis to the obligations of the agent. 


682. If the agent is incapable of disposing, or limited in dis- 
posing capacity, he is responsible only under the provisions relating 
to compensation for unlawful acts (c), and to the return of unjustified 
benefits (d). 


683, If the undertaking of the management of the affair is in 
accordance with the interest and the actual or presumptive wishes of 
the principal, the agent may demand reimbursement of his outlay 
as a mandatary. In the cases provided for by 679 this claim 
belongs to the agent even if the undertaking of the management 
of the affair is opposed to the wishes of the principal. 


684, If the conditions of 683 do not exist, the principal is 
bound to return to the agent all that he acquires through the 
management of the affair under the provisions relating to the 
return of unjustified benefits. If the principal ratifies the manage- 
ment of the affair, the claim specified in 683 belongs to the 
agent. 





(b) Or a near relative of the principal. 
(c) Cf. 823 e€ seg. 
(d) Cf. 812 et seq. 
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685. The agent does not have any claim if he had not the 
intention to demand reimbursement from the principal (e). 

If parentsor grandparents furnish maintenance to their descen- 
dants, or vice rersd, it is to be presumed, in case of doubt, that 
there is no intention to demand reimbursement from the recipient. 


686, If the agent is under a mistake as to the identity of the 
principal, the actual principal acquires the rights and obligations 
arising from the management of the affair. 


687, The provisions of 677 to 686 do not apply, if a person 
takes charge of the affair of another in the belief that it is his own. 

If a person treats the affair of another as his own, although 
knowing that he is not entitled to do so, the principal may enforce 
the claims based on 677, 678, 681, 682. If he does enforce them, 
he is liable to the agent as provided for in 684, sentence 1. 


TWELFTH TITLE. 


Deposit (f). 


688. By a contract of deposit the depositary is bound to keep 
in his custody a moveable delivered to him by the depositor. 


689. Remuneration for the custody is deemed to have been 
tacitly agreed upon if under the circumstances the undertaking of 
the custody is to be expected only for remuneration. 


690. If the custody is undertaken gratuitously, the depositary 
shall be responsible only for such care as he is accustomed to 
exercise in his own affairs. 


691. The depositary is, in case of doubt, not entitled to deposit 
the deposited thing with a third party. If deposit with a third 


— 


(e) The onus probandi rests upon the principal. 
(/) Any provision under this title may be modified by agreement between 
the parties. 
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party is permitted, the depositary is responsible only for his fault 
in making such deposit. For the fault of an assistant he is respon- 
sible as provided for in 278. 


692. A depositary is entitled to change the manner of custody 
agreed upon if, under the circumstances, he may assume that the 
depositor would approve of the change if he had knowledge of the 
state of affairs. Before making any such change the depositary 
shall give notice to the depositor and await his decision, unless 
there is danger in delay. 


693. If a depositary, for the custody of the deposited thing, 
inours any outlay which, under the circumstances, he may regard as 
necessary, the depositor is bound to reimburse him. 


694. The depositor shall compensate the depositary for any 
damage caused by the character of the thing deposited, unless at 
the time of the deposit he neither knew nor ought to have known 
of the dangerous character of the thing, or unless he gave notice of 
it to the depositary, or the latter knew it without notice. 


695. The depositor may at any time demand the return of the 
thing deposited, even if a time is fixed for the custody. 


696. The depositary may, if a time for the custody is not 
fixed, require that the thing deposited be taken back at any 
time (g). If a time is fixed, he may require that it be taken back 
before the time only if a grave reason exists. 


697. The return of the thing deposited shall be made at the 
place where the thing was to be kept (h); the depositary is not 
bound to bring the thing to the depositor (?). 


698. If the depositary spends any deposited money for his own 
benefit he is bound to pay interest (X) upon it from the time of the 
spending. 





(7) The depositor must, however, be allowed a reasonable time to remove 
the thing. 

(4) The depositor bears the costs and the risk of the return of the thing. 

(¢) The depositary has a right of lien on the thing deposited. 273, 

(k) At the rate of 4 per cent. 246. 
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699. The depositor shall, at the time of the termination of the 
custody, pay the remuneration agreed upon. If the remuneration 
is measured by periods of time it is payable at the end of each of 
the periods. 

If the custody ends before the expiration of the time fixed for 
it, the depositary may demand a part of the remuneration propor- 
tional to his services rendered, unless a contrary intention appears 
from the agreement as to remuneration. 


700. If fungible things are deposited in such manner that the 
ownership is to pass to the depositary, and he is to be bound to 
return things of the same kind, quality and quantity, the provi- 
sions relating to loan for consumption apply. If the depositor 
permits the depositary to consume deposited fungible things, the 
provisions relating to loan for consumption apply as from the time 
at which the depositary appropriates the things (7). In both cases, 
however, the time and place of return is determined, in case of 
doubt, according to the provisions relating to the contract of 
deposit. 

In the case of deposit of negotiable instruments, an agreement 
of the kind specified in par. 1 is valid only if it be made in express 
terms. 


THIRTEENTH TITLE. 
Delivery of Things to Innkeepers (m). 


701, An innkeeper who makes a business of receiving and 
lodging guests shall compensate a guest received in the course of 
business for any damage which the latter suffers through the loss 
or damage of things brought upon his premises. The duty to 
make compensation does not arise if the damage is caused by the 
guest, an attendant of the guest, or a person whom he has received, 





(2!) This may be tacitly agreed upon. The rule is otherwise in the case of 
deposit of negotiable instruments. See the following paragraph. 

(m) Proprietors of restaurants and those who let rooms (whether with or 
without board) are not innkeepers. Delivery of things to a hotel agent at 
a railway station has been held, according to the former decisions, to be 
delivery to the innkeeper. 
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or if it occurs by reason of the character of the things, or by ris 
major (n). 

Things are deemed to have been brought upon the premises 
which the guest has delivered to the innkeeper or the innkeeper’s 
servants who have been appointed to receive the things or in the 
circumstances are deemed to have been so appointed, or which he 
has brought to a place designated to him by them, or in the absence 
of such designation, to a place provided for such purpose. 

A posted notice whereby the innkeeper disclaims liability is of 
no effect (0). 


702. For money, negotiable instruments, and valuables the 
innkeeper is liable under 701 only to the amount of one thousand 
marks, unless he receives these objects into his custody with know- 
ledge of their character as valuables, or refuses to undertake the 
custody (), or unless the damage is due to the fault of himself or 
of his servants. 


703. The claim which a guest has under 701, 702, is extin- 
guished, unless the guest gives notice to the innkeeper without delay 
after he has knowledge of the loss or the damage. The claim is 
not extinguished if the things were delivered to the innkeeper to 
be kept by him in his custody. 


704. The innkeeper has a right of pledge over the things 
brought upon the premises by the guest by way of security for 
his claims for lodging and other services afforded to the guest in 
satisfaction of his needs, including disbursements. The provi- 
sions of 559, sentence 3, and 560 to 563 applicable to the right 
of pledge (g) of an ordinary lessor apply mutatis mutandis. 


(rn) In all these cases the onus probandi rests upon the innkeeper. 

(0) He may, however, limit or entirely exclude his liability by special 
agreement with the guest. 

(p) He cannot, however, refuse to receive these objects. He is then liable 
only to the amount of one thousand marks. 

(g) Generally speaking, the right of pledge is extinguished on the removal 
of the thing from the premises. The guest can, however, prevent the exercise 
of the right of pledge by giving security in conformity with 232, 
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FOURTEENTH TITLE. 


Partnership (r). 


705. By a contract of partnership (s) the partners bind them- 
selves mutually to promote the attainment of a common object in 
the manner specified by the contract, e.g., to make the contribu- 


tions (f) agreed upon. 


706. In the absence of a contrary agreement, the partners 
shall make equal contributions. 

If fungible or consumable things are to be contributed, it is to be 
presumed, in case of doubt, that they become common property of 
the partners («). The same rule applies to non-fungible and non- 
consumable things if they are to be contributed according to a 
valuation which is not intended merely for the distribution of 
profits. 

The contribution of a partner may also consist in services to be 
rendered. 

707. A partner is not bound to provide an increase of the con- 
tribution agreed upon, nor to make up the capital diminished by 
losses (2). 


708, A partner, in the fulfilment of the duties imposed upon 
him, is responsible only for such care as he is accustomed to 
exercise in his own affairs. 


709. The management of the affairs of the rartnership belongs 
to all the partners in common ; for every affair the consent of all 
the partners is necessary (y). 





(r) Book II. of the Commercial Code contains special provisions relating to 
“ commercial partnerships ” (/andelegesellechuften). 

(s) Apart from the case provided for by 311, a contract of partnership may 
be either verbal or in writing. 

(£) The contribution may consist in money, objects, or even services to be 
rendered. 

(«) A partner who has contributed such things is liable as a seller for any 
defect thereof. 445, 493. 

(x) Cf. 735. 

(y) This is true even in the case where there is danger in delaying the 


affair. 


—~ An. _ 
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If, according to the contract of partnership, the majority of 
votes is to decide, the majority shall, in case of doubt, be reckoned 
according to the number of the partners (2). 


710. If, in the contract of partnership, the management of 
affairs is entrusted to one partner or to several partners, the other 
partners are excluded from the management of the business (a). If 
the management of the business is entrusted to several partners the 
provisions of 709 apply mutatis mutandis. 


711. If, according to the contract of partnership, the manage- 
ment of affairs belongs to all or to several partners in such 
manner that each is entitled to act alone, then each may oppose the 
undertaking of any affair by another. In case of opposition the 
affair must be left undone. 


712. The authority conferred upon one partner by the contract 
of partnership to manage the business may be withdrawn from him 
by a unanimous resolution, or where, according to the contract of 
partnership the majority of votes decides, by a majority resolution 
of the other partners if a grave reason exists; such a reason is, 
e.g., gross breach of duty or incapacity for the proper management 
of business. 

The partner may also on his part resign the management of the 
business if a grave reason exists; the provisions of 671, pars. 2,3 
applicable to mandate apply mutatis mutandis. 


713. The rights and obligations of the managing partners are 
determined according to the provisions of 664 to 670 applicable to 
mandate, unless a contrary intention appears from the partnership 
relation. 


714, Where the authority to manage the business belongs to 
one partner according to the contract of partnership he is also 
authorized, in case of doubt, to represent the other partners in 
respect of third parties. 


715, If, in the contract of partnership, one partner is authorized 
to represent the other partners in respect of third parties, the 


(z) Z.e., not according to their share in contributions. Cf. 745. 
(a) Cf. 716. 
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representative authority may be withdrawn only in conformity 

with 712, par. 1; and if it has been conferred in connection with 

the authority to manage the business, it may be withdrawn only in 
connection with such authority. 


716, A partner may, even if he is excluded from the manage- 
ment of the business, personally inform himself of the affairs of 
the partnership; inspect the business books and papers of the 
partnership; and from them draw up a summary statement of the 
condition of the partnership property. 

An agreement excluding or limiting this right does not prevent 
its exercise, if there is reason to suspect dishonest management 
of the business. 


717, The claims which the partners have against each other 
arising from the partnership relation are not transferable. Claims 
belonging to a partner arising from his management of the busi- 
ness, where their satisfaction can be demanded before liquidation, 
and claims to a dividend and to what accrues to a partner in case of 
liquidation are excepted. 


718. The contributions of the partners and the objects acquired 
for the partnership through the management of the business become 
common property of the partners (i.e., partnership property). 

Partnership property includes also what is acquired by virtue of 
a right forming part of the partnership property, or as compensa- 
tion for the destruction, damage, or deprivation of an object 
forming part of such property. 


719, A partner may not dispose of his share in the partnership 
property, or in the several objects belonging thereto; he is not 
entitled to demand partition (a). 

A debtor may not set off a claim which he has against a single 
partner against a claim which belongs to the partnership property. 


720. The fact that a claim acquired under 718, par. 1, belongs 


to the partnership property does not avail against the debtor until . 


he has knowledge of such fact; the provisions of 406 to 408 apply 
mutatis mutandis. 


(a) He may only give notice of the dissolution of the partnership under 
728, and then bring about a liquidation under 730. 


eo a 


—=—= fle 
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721, A partner may not demand a balancing of accounts and 
the division of profit and loss until after the dissolution of the 
partnership. 

If the partnership is of more than one year’s duration, in case of 
doubt the balancing of accounts and division of profits shall be 
made at the end of each business year. | 


722. If the shares of the partners in profit and loss are not 
specified, each partner has an equal share in the profit and loss, 
without regard to the kind and amount of his contribution. 

If only the share in profit or in loss is specified, in case of doubt 
the provision applies to profit and loss. 


723. If a partnership is not entered into for a fixed time, every 
partner may at any time give notice of its dissolution (6). Ifa 
time is fixed, notice of dissolution may be given before the expira- 
tion of the time if a grave reason exists; such a reason exists, e.g., 
where another partner wilfully or by gross negligence commits a 
breach of an important duty imposed upon him by the contract of 
partnership, or where the performance of such a duty becomes im- 
possible. Under the same conditions, if a term of notice of dissolu- 
tion is fixed notice may be given without observance of stich term. 

Notice may not be given at an improper time unless a grave 
reason exists for the improper notice. Ifa partner gives improper 
notice without such reason, he shall make compensation to the 
other partners for any damage arising therefrom. 

An agreement whereby the right of giving notice is excluded or 
limited contrary to these provisions is void. 


724, I£ a partnership is entered into for the lifetime of one of 
the partners, notice of its dissolution may be given in the same 
manner as in the case of a partnership entered into for an indeter- 
minate time. The same applies if a partnership is tacitly continued. 
after the expiration of the fixed time. 


725. If a creditor of one partner has levied judicial attachment 
on the share of the partner in the partnership property, he may 
give notice of the dissolution of the partnership without observance 
of any term of notice, unless his title in the debt is only pro- 
visionally executory. 


(6) Cf. 736. 
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So long as the partnership exists the creditor may not enforce 
the rights of the partner arising out of the partnership, with the 
exception of the claim to a dividend. 


726, A partnership is dissolved if the object agreed upon has 
been attained or its attainment has become impossible. 


727. A partnership is dissolved by the death of one of the 
partners, unless a contrary intention appears from the contract of 
partnership (c). 

Where the partnership is dissolved by the death of one of the 
partners the heir of the deceased partner shall without delay give 
notice of the death to the other partners, and shall, if there is 
danger in delay, carry on the affairs entrusted to the deceased by 
the contract of partnership until the other partners in common 
with him can make other arrangements (d). In the same manner 
the other partners are bound to temporarily carry on the affairs 
entrusted to them. The partnership is to such extent deemed to 
be continuing. 


728, A partnership is dissolved by the institution of bank- 
ruptcy proceedings against the property of one of the partners (e). 
The provisions of 727, par. 2, sentences 2 and 3, apply. 


729. Where a partnership is dissolved otherwise than by notice 
of dissolution, the authority to manage the business conferred by 
the contract of partnership on one partner is, nevertheless, deemed 
to be continuing in his favour, until he knows or ought to know of 
the dissolution. 


730. After the dissolution of a partnership liquidation takes 
place among the partners in respect of the partnership property. 

For the winding up of current affairs, for the taking up of 
new affairs necessary thereto, and for the preservation and manage- 
ment of the partnership property, the partnership is deemed to be 
continuing so far as is necessary for carrying out the object of the 


(c) Cf. 736. 

(d) The heir is liable in the same manner and to the same extent as the 
deceased partner. 

(e) Of. 736. 
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liquidation (/). The authority to manage the business which one 
partner has under the contract of partnership is, however, extin- 
guished on the dissolution of the partnership, unless a contrary 
intention appears from the contract ; the management of the busi- 
ness belongs, from and after the dissolution, to all the partners 
in common. 


731, The liquidation takes place, in the absence of a contrary 
agreement, in accordance with 732 to 735 (g). For the rest the 


provisions relating to community of ownership apply to the par- 
tition. 


732. Objects which a partner has made over to the partnership 
for use shall be given back to him. He may not demand com- 
pensation for an object which has been destroyed or damaged by 
accident. 


733. Out of the partnership property shall first be settled the 
common debts (7), including those debts which, in respect of the 
creditors, are apportioned between the partners, or for which the 
other partners are liable as debtors to one partner (r). If a debt is 
not yet due or is contested, the amount necessary for its settlement 
shall be reserved. 

Out of the partnership property remaining over after the settle- 
ment of the debts the contributions shall be returned. For con- 
tributions which did not consist in money, their value at the time 
they were made shall be substituted. For contributions which 
consisted in services or in the transfer of the use of an object 
compensation may not be demanded. 

For the settlement of the debts and the return of the contribu- 
tions the partnership property shall be converted into money so far 
as necessary. 


734, After the settlement of the common debts and the return 


(/) This provision applies not only as between the parties inter se, but also 
as against third parties. 

(g) Liquidators may be appointed to carry out the liquidation. 

(4) J.e., those obligations incurred in the course of the partnership 
business. 

(¢) This relates to the claims of a partner arising from his management of 
the partnership affairs. 
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of the contributions the residue, if there is any, accrues to the 
partners in proportion to their shares in profit (x). 


735. If the partnership property is not sufficient for the settle- 
ment of the common debts and the return of the contributions, 
the partners are responsible for the deficiency in the proportion in 
which they have to bear the losses (Ak). If the contribution due 
from one of the partners cannot be obtained from him, the other 
partners shall bear the deficiency in the same proportion. 


736. Where it is provided in the contract of partnership that 
if one of the partners gives notice of dissolution or dies, or if 
bankruptcy proceedings are instituted against his property, the 
partnership shall continue among the other partners, then in the event 
of such an occurrence such partner (/) retires from the partnership. 


737. Where it is provided in the contract of partnership that if 
a partner give notice of dissolution the partnership shall continue 
among the other partners, a partner may be removed from the 
partnership in respect of whom a circumstance occurs which, 
according to 723, par. 1, sentence 2, entitles the other partners to 
give notice of dissolution. The right of removal belongs to the 
other partners in common. The removal is effected by a declara- 
tion made to the partner to be removed. 


738, If a partner retires from the partnership, his share in the 
partnership property accrues to the other partners. They are 
bound to return to the retiring partner, in conformity with 732, 
the objects which he has made over to the partnership for use; to 
release him from the common debts; and to pay to him what he 
would have received in liquidation, if the partnership had been 
dissolved at the time of his retirement. If common debts are not 
yet due, the other partners may give security to the retiring 
partner, instead of releasing him. 


The value of the partnership property shall be ascertained, so 
far as necessary, by means of appraisement. 


(k) Cf. 722. 
(7) Or his heirs, in the case of his death. 
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739, If the value of the partnership property is not sufficient to 
cover the common debts and the contributions, the retiring partner 
shall be responsible to the other partners for the deficiency in the 
proportion of his share in losses (m). 


740, The partner who has retired shares in the profit and loss 
which result from the affairs pending at the time of his retirement. 
The other partners are entitled to wind up these affairs in such 
manner as appears to them most advantageous. 

The partner who has retired may, at the end of each 
business year, require an account of the affairs (n) wound up in 
the meantime, payment of the amount due to him, and information 
concerning the condition of still pending affairs (0). 


eee 


FIFTEENTH TITLE. 


Community of Ownership. 


741, If a right belongs to several persons in common, the 
provisions of 742 to 758 apply (i.e, community by undivided 
shares), unless it is otherwise provided by law (7). 


742. In case of doubt it is to be presumed that equal shares 
belong to the participants. 


743. To each participant a fractional part of the fruits (9) 
accrues proportional to his share. 

Each participant is authorized to use the common object in so 
far as the joint use of the other participants is not thereby 
interfered with. 


744, The management of the common object belongs to the 
participants in common. 


(m) Cf. 722. 

(n) Of. 259. 

(0) A partner who has retired cannot demand inspection of the business 
books and papers of the partnership. 

(p) E.g., partnership, community of goods under the various matrimonial 
régimes. 1437 et seq. 

(q) Cf. 99 et seq. 
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Each participant is entitled to take any measure necessary for 
the preservation of the object without the consent of the other 
participants; he may require that they give their approval in 
advance for such a measure. 


745. By a vote of the majority regulations for management 
and use corresponding to the character of the common object may 
be determined upon. The vote of the majority shall be reckoned 
according to the value of the shares (r). 

Each participant may, if the management and use are not 
regulated by agreement or by a vote of the majority, demand 
management and use in an equitable manner, having regard to 
the interests of all the participants. 

An essential alteration of the object cannot be voted nor 
demanded. The right of the individual participant to a fractional 
part of the emoluments proportional to his share may not be 
infringed without his consent. 


746. If the participants have regulated the management and 
use of the common object, the regulations made are effective both 
in favour of and as against all successors in title (s). 


747. Each participant may dispose of his share (#). The parti- 
cipants may dispose of the common object only as a whole and 
only when they are acting in common. 


748. Each participant is bound towards the other participants 
to bear the burdens of the common object and the costs of 
preservation, management and common use in proportion to his 
share. 


749, Each participant may at any time demand dissolution of 
the community. 

If the right to demand dissolution is excluded by agreement 
permanently or for a time, the dissolution may, nevertheless, be 


nn U nn nn en ns a 


(r) The rule is different in the case of partnerships. 709, par. 2. 

(s) Cf. 1010. A judgment creditor who has levied compulsory execution 
on the share of a participant is also deemed to be a ‘successor in title” 
within the meaning of this provision. 

(t) The other participants have no statutory right of pre-emption. 
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demanded if a grave reason exists. Under the same conditions, if 
a term of notice is fixed dissolution may be demanded without 
observance of such term. 


An agreement whereby the right to demand dissolution is 
excluded or limited contrary to these provisions is void. 


750. If the participants have excluded for a time the right to 
demand dissolution of the community, in case of doubt the agree- 
ment becomes void on the death of one of the participants. 


751. If the participants have excluded permanently or for a 
time the right to demand dissolution of the community, or have 
fixed a term of notice, the agreement is valid both in favour of 
and as against all successors in title («). If a creditor has levied 
judicial attachment on the share of one participant, he may demand 
dissolution of the community without regard to the agreement, 
unless his title in the debt is only provisionally executory. 


752. The dissolution of the community is effected by partition 
in kind, if the common object or objects can be distributed 
without diminution of value into similar parts proportional to the 
shares of the participants. The distribution of equal parts among 
the participants is made by lot (7). 


753. If partition in kind is impossible, the dissolution of the 
community is effected by sale of the common object under the pro- 
visions relating to sale of pledges(y); in the case of land, by 
compulsory auction (z) and distribution of the proceeds. If 
alienation to a third party is not permitted (a), the object shall be 
sold by auction among the participants. 


If the attempt to sell the object has no result, each participant 
may demand a second attempt; he shall, however, bear the costs 
if the second attempt fails. 


(1) See note (s) to 746. 

(x) Cf. note (m) to 659. 

(y) Cf. 1235 et seq. 

(z) See 180 et seg. of the Compulsory Auction Act of March 24th, 1897. 
(a) E.g., by reason of a testamentary provision. 
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754, The sale of a common claim is permissible only if it cannot 
as yet be collected. If collection is possible each participant may 
demand common collection. 


755. If the participants are liable as joint debtors for an obliga- 
tion which they, in conformity with 748, have to fulfil in propor- 
tion to their shares, or which they have incurred for the purpose 
of fulfilling such an obligation, each participant (db) may, on the 
dissolution of the community, require that the debt be satisfied out 
of the common object. 

The claim may also be enforced against all successors in title (c). 

Where a sale of the common object is necessary for the satis- 
faction of a debt, the sale shall be made in the manner provided 
for by 753. 


756, If one participant has a claim against another participant 
which is based on the community (d) he may, on the dissolution of 
the community, require satisfaction of his claim out of the part of 
the common object accruing to the debtor. The provisions of 755, 
pars. 2, 3 apply. 


757. If, on the dissolution of the community, a common object 
is allotted to one of the participants, each of the other participants 
for his share shall give a warranty against defects of title (e) or of 
quality (7) in the same manner as a seller. 


758, The claim for dissolution of the community is not subject 
to prescription (9). 


SIXTEENTH TITLE. 
Annuities. 


759. A. person who is bound to provide an annuity (A) shall, in 
case of doubt, pay the annuity for the lifetime of the annuitant. 


(5) But not the creditors. 

(c) See note (s) to 746. 

(d) E.g., the claim for compensation under 748. 

(e) See 433—444. 

(f) See 459—493. 

(g) Other claims arising from the community are subject to prescription. 
(A) This may be created either by contract or by testamentary disposition. 
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The amount specified for the annuity is, in case of doubt, the 
yearly amount of the annuity (é). 


760. The annuity is payable in advance. 

A. money annuity is payable in advance by quarterly instal- 
ments; as regards any other kind of annuity the period of time 
for which it shall be paid in advance is determined according to 
the nature and object of the annuity. 

If the annuitant was alive at the beginning of the period for 
which the annuity is to be paid in advance, the whole amount due 
for the period accrues to him. 


761. For the validity of a contract whereby an annuity is 
promised the promise is required to be in writing (k), unless some 
other form is prescribed. 


SEVENTEENTH TITLE. 
Gaming—Betting. 

762. No obligation is created by gaming or betting. What 
has been given by reason of the gaming or betting may not be 
demanded back on the ground that no obligation existed (2). 

These provisions apply also to an agreement whereby the losing 
party, for the purpose of satisfying a gaming debt or a bet, incurs 


an obligation towards the other party, e.g., an acknowledgment of 
debt (m). 


763, A lottery contract or a raffle contract is binding if the lottery 
or the raffle is ratified by the Government. In all other cases the 
provisions of 762 apply. 


764. If a contract purporting to be for the delivery of goods or 
negotiable instruments is entered into with the intention that the 











(i) The claim for arrears of annuity is barred by prescription in four 
years. 197. 

(k) See 126. The acceptance of the promise need not be in writing. 

(1) The claim for the return of what has been given may, however, be 
enforced on other grounds, e.g., fraud, threats, &c. 

(m) See 781 et seq. 
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‘difference between the price agreed upon and the exchange or 
market price at the time of delivery shall be paid by the losing to 
the winning party, the contract shall be deemed to be a gaming 
contract. This applies also if only one of the parties knows or 
ought to know of this intention. 


EIGHTEENTH TITLE. 


Suretyship. 


765. By a contract of suretyship (n), the surety binds himself 
to the creditor of a third party to be responsible for the fulfilment 
of the obligation of the third party (0). 

Suretyship may also be assumed for a future or conditional 
obligation. 


766, A written statement (py) of the declaration of suretyship 
is necessary for the validity of the contract of suretyship. Where 
the surety fulfils the principal obligation all defects of form are 
cured. 


767. The extent of the principal obligation at any time deter- 
mines the obligation of the surety. This applies also, e.g., where 
the principal obligation becomes altered by the fault or default of 
the principal debtor. The obligation of the surety is not increased 
by any juristic act entered into by the principal debtor after the 
assumption of the suretyship. 

The surety is liable for the costs of notice and suit to be paid by 
the principal debtor to the creditor. 


768, A surety may set up all defences belonging to the prin- 
cipal debtor. If the principal debtor dies the surety may not 
avail himself of the fact that the heir has only a limited liability 
for the obligation. 
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(x) For cases of what might be termed “statutory suretyship,” see 571, 
par. 2, 1251, par. 2. 
- (o) If the obligation of the third party i 18 void, the contract of suretyship i 18 
also void. 
(p) The acceptance of the declaration of suretyship need not be in writing. 
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The surety does not lose a defence by reason of the fact that the 
principal debtor has waived it. 


769, If several persons make themselves sureties for the same 
obligation they are liable as joint debtors, even though they do 
not assume the suretyship in common. 


770. A surety may refuse to satisfy the creditor so long as the 
principal debtor has the right to avoid the juristic act on which his 
obligation is based (g). 

The surety has the same right, so long as the creditor can satisfy 
himself by set-off against a matured claim of the principal debtor. 


771,. A surety may refuse to satisfy the creditor so long as the 
creditor has not attempted compulsory execution against the 
principal debtor without result (i.e., a plea of beneficium excussionis). 


772. If a suretyship exists for a money claim compulsory 
execution on the moveables of the principal debtor must be 
attempted at his place of domicile, and if the principal debtor’s 
industry is located in another place, also at such other place; in 
the absence of a domicile and of an industrial location, at the 
place of his residence. 

If the creditor has a right of pledge or lien on a moveable of 
the principal debtor, he must also seek satisfaction out of such 
moveable. If such a right in the thing belongs to the creditor 
also for another claim, this applies only if both claims are covered 
by the value of the thing. 


773. The plea of beneficium excussionis is barred : 

(1) If the surety has waived the plea, e.g., if he has assumed 
the suretyship in such manner that he is himself a 
principal debtor (7) ; 

(2) If the difficulty of bringing an action against the principal 
debtor is materially increased in consequence of a 
change of domicile, industrial location, or place of 
residence of the principal debtor, occurring after the 
assumption of the suretyship ; 


(q) The surety may not, however, avoid the juristic act himself. 
(r) In this case the surety and the principal debtor are liable as joint 
debtors. 421. | 
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(3) If bankruptcy proceedings have been instituted against 
the property of the principal debtor ; 

(4) If it may be presumed that compulsory execution on the 
property of the principal debtor will not lead to the 
satisfaction of the creditor. 


In the cases provided for by (3) and (4) the plea of beneficium 
ercussionis is permissible where the creditor can satisfy himself out 
of a moveable of the principal debtor over which he has a right of 
pledge or lien; the provision of 772, par. 2, sentence 2, applies. 


774, Where the surety satisfies the creditor the claim of the 
creditor against the principal debtor is transferred to him. The 
transfer may not be enforced to the detriment of the creditor. 
Defences of the principal debtor arising from a legal relation 
existing between him and the surety remain unaffected. 

Co-sureties are liable to each other only according to 426. 


775, If the surety has assumed the suretyship by reason of a 
mandate (s) of the principal debtor, or if he has the rights of a 
mandatary against the principal debtor under the provisions 
relating to management of affairs without mandate (f) on account 
of the assumption of the suretyship, he can demand from him 
relief from the suretyship : 


(1) Lf the pecuniary condition of the principal debtor has 
become materially worse ; 

(2) If the difficulty of bringing an action against the 
principal debtor is materially increased in consequence of 
a change of domicile, industrial location, or place of 
residence of the principal debtor, occurring after the 
assumption of the suretyship ; 

(3) If the principal debtor is in default with the fulfilment of 
his obligation ; 

(4) If the creditor has obtained an executory judgment for 
fulfilment against the surety. 


If the principal obligation is not yet due the principal debtor 
may give security to the surety instead of relieving him. 





(8) Cf. 662 et seq. 
(t) Cf. 677 et seg., especially 683, 684, sentence 2, 
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776, If the creditor waives a right of preference connected with 
his claim, or a hypotheca or a right of pledge by which his claim is 
secured, or his right against a co-surety, the surety is discharged 
in so far as he could have obtained compensation by virtue of the 
waived right as provided forin 774. This applies also if the waived 
right was not created until after the assumption of the suretyship. 


777. If a surety has assumed his suretyship for an existing 
obligation for a fixed time he is discharged after the expiration 
of the fixed time, unless the creditor proceeds without delay to 
the collection of the claim in conformity with 772, continues the 
process without serious delay, and, after the termination of the 
process, notifies the surety without delay that he has recourse to 
him. If the surety has not the plea of beneficium excussionis he 
is discharged after the expiration of the fixed time, unless the 
creditor gives him notice without delay. 

If notice is given in due time the lability of the surety is 
limited, in the case provided for by par. 1, sentence 1, to the 
extent of the principal obligation at the time of the termination of 
the process; in the case provided for by par. 1, sentence 2, to the 
extent of the principal obligation at the expiration of the fixed 
time. 

778, A person who gives a mandate to another to give credit to 
a third party in his own name and on his own account is liable to 
the mandatary as a surety for the obligation of the third party 
arising from the giving of credit (u). 





NINETEENTH TITLE. 
Compromise (x). 
779. A contract whereby the dispute (y) or the uncertainty of 
the parties concerning & legal relation is ended by way of mutual 

(u) Before the credit has been given, the provisions relating to mandate 
apply; the mandate need not be in writing (cf. 766), and is revocable at any 
time (671). After the credit has been given, the provisions relating to 
suretyship apply. 

(x) A contract of compromise is subject to the general provisions relating 
to contracts; it need not, therefore, be made in any particular form. How- 
ever, where alienation of land, gift or suretyship forms an essential part of a 
contract of compromise, the respective forms prescribed for such juristic acts 
must be observed. 

(y) The dispute need not be a law-suit. 
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concession (i.¢., a compromise) is not binding if the state of affairs 
taken as the basis according to the terms of the contract do not 
correspond with the actual facts, and if the dispute or the 
uncertainty would not have arisen if the state of affairs had been 
known. | 

It is equivalent to uncertainty concerning a legal relation, if the 
realisation of a claim is uncertain (2). 





TWENTIETH TITLE. 


Promise of Debt—Acknowledgment of Debt. 


780. For the validity of a contract whereby an act of per- 
formance is promised in such manner that the promise itself (a) is 
to create the obligation (i.e., a promise of debt), a written state- 
ment (5) of the promise is necessary unless some other form is 
prescribed. 


781. For the validity of a contract whereby the existence of an 
obligation is acknowledged (i.e., an acknowledgment of debt), a 
written statement (b) of the declaration of acknowledgment is 
necessary. If some other form is prescribed for the creation of 
the obligation whose existence is acknowledged, the contract of 
acknowledgment shall be made in such other form. 


. 782. If a promise of debt or an acknowledgment of debt is 
issued in consequence of an agreed account (c), or by way of com- 
promise, the written form prescribed in 780, 781 is not necessary. 


TWENTY-FIRST TITLE. 


Orders to Pay or Deliver. 


783. If a person delivers an instrument to a third party in 
which he directs another to pay or deliver money, negotiable 


(z) E.g., owing to the insolvency of the debtor. 

(a) That is to say, the obligation rests solely upon the fact of the 
promise, no matter what tho ground for the promise might be, as, for 
instance, a loan or a sale, or a gift, &c. 

(b) The acceptance, however, need not be in writing. 

(c) See 350 of the Commercial Code. 


+ 
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instruments, or other fungible things (d) to the third party, the 
latter is authorized to procure payment or delivery in his own 
name from the drawee; the drawee is authorized to pay or deliver 
to the payee of the order on account of the drawer. 


784. If the drawee accepts the order he is bound to make pay- 
ment or delivery to the payee; he may set up against him only 
the defences which affect the validity of the acceptance, or result 
from the tenor of the order or of the acceptance, or which the 
drawee has directly against the payee. 

The acceptance is made by a written note on the order. If the 
note has been placed on the order before its delivery to the payee, 
the acceptance becomes effective in his favour only upon delivery. 


785. The drawee is bound to make payment or delivery only 
on delivery of the order. 


786. The claim of the payee against the drawee arising from 
the acceptance is barred by prescription in three years (e). 


787. In the case of an order upon a debt the drawee, by his 
payment or delivery, is released from the debt to the amount 
thereof. 

The drawee is not bound to the drawer to accept the order or to 
make payment or delivery to the payee merely because he is a 
debtor of the drawer. 


788, If a drawer issues an order for the purpose of making 
payment or delivery due from him to the payee, then, even if the 
drawee accepts the order, the payment or delivery is not made 
until payment or delivery by the drawee to the payee. 


789. If a drawee refuses acceptance before the arrival of the 
time for payment or delivery, or if he refuses the payment or 
delivery, the payee shall give notioe (/) to the drawer without 





(d) Cf. 91. 

(e) The period begins to run from the delivery of the order to the payee. 
Cf. 198. 

(/) Failure to give such notice will render him liable to make compensation. 
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delay. The same applies even if the payee cannot or will not 
enforce the order. 


790. A drawer may revoke his order as against the drawee, 
so long as the drawee has not accepted the order in favour of the 
payee, or lias not made payment or delivery. This applies even 
though the drawer by the revocation acts contrary to an obligation 
imposed upon him in favour of the payee. 


791. An order to pay or deliver is not extinguished by the death 
or occurrence of disposing incapacity of one of the parties. 


792. The payee may, by contract with a third party, transfer 
the order to him, even if it has not yet been accepted. The 
declaration of transfer is required to be in writing. The delivery 
of the order to the third party is necessary for such transfer. 

The drawer may exclude the transfer. The exclusion is effective 
against the drawee only if it appears from the order itself, or if it 
has been communicated by the drawer to the drawee before the 
latter accepts the order or makes payment or delivery. 

If the drawee accepts the order in favour of the transferee, he 
may not set up any defences from any legal relation existing 
between himself and the payee. For the rest, the provisions 
applicable to the assignment of a claim (9) “PP mutatis mutandis 
to the transfer of the order. 


TWENTY-SECOND TITLE. 
Obligations to Bearer. 


793. If a pereon has issued an instrument in which he promises 
to perform an act (A) in favour of the bearer (f) of the instrument 
(i.e., an obligation to bearer (A) ), the bearer may require him to 


ee ee 





(g) Cf. 398 et seq. 

(h) The act necd not necessarily be the payment of a sum of money or the 
delivery of a thing. 

(i) J.e., not to a person named in the instrument. Cf. 808. 

(k) The most common examples are Government bonds, bank notes, theatre 
tickets, railway tickets, meal tickets, bathing tickets, and many others. 
Shares of stock in a joint-stock company are not, however, ‘‘ obligations to 
bearer,” since they do not contain any promise to perform an act. 
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effect the promised performance, unless he is not entitled to dis- 
pose of the instrument (/). The maker is, however, released from 
his obligation by performing in favour of a bearer, even though 
the latter is not entitled to dispose of the instrument. 

The validity of the signature may, by a provision contained in 
the instrument, be made subject to the observance of a particular 
form. For the signature a subscription made by means of 
mechanical reproduction is sufficient. 


794, The maker is bound by an obligation to bearer even if it 
has been stolen from him, or lost by him, or has otherwise passed 
into circulation without his consent. 

The validity of an obligation to bearer is not affected by the 
fact that the instrument is issued after the maker has died or has 
become incapable of disposing. 


795. Obligations to bearer issued within the Empire in which 
the payment of a certain sum of money is promised may be put in 
circulation only with the ratification of the Government (m). 

The ratification is given by the central authority of the State 
in whose territory the maker has his domicile or his industrial 
location. The giving of the ratification and the conditions under 
which it is given shall be published in the Deutscher Reichsan- 
seiger (n). 

An obligation which has passed into circulation without the 
ratification of the Government is void; the maker shall compen- 
sate the bearer for any damage caused by its issue. 


These provisions do not apply to obligations which are issued by 
the Empire or by a State. 


796. The maker may set up against the bearer of the obliga- 
tion only the defences which affect the validity of the issue (0), or 
appear from the instrument itself, or which the maker has directly 
against the bearer. 





(7) E.g., if he is a mere depositary, finder, or thief. 

(m) Cf. I. A., Art. 34, IV. 

(n) I.e., Imperial German Gazette. 

(0) E.g., the defence of the disposing incapacity of the maker. 
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797. The maker is bound to perform only upon delivery of the 
instrument. Upon delivery he acquires ownership of the instru- 
ment, even if the bearer is not entitled to dispose of it. 


798. If an obligation to bearer is no longer fit for circulation 
in consequence of damage or defacement, the bearer may, where 
its essential contents and its distinctive marks are still recognisable 
with certainty, require the maker to issue a new obligation to 
bearer on delivery of the damaged or defaced one. The bearer 
shall bear and advance the costs. 


799. A lost or destroyed obligation to bearer may, unless the 
contrary is provided for in the instrument, be declared void by 
means of the procedure by public summons(p). Interest coupons, 
annuity coupons, dividend coupons, and non-interest bearing 
obligations payable at sight are excepted. 

The maker is bound to give to the former bearer on demand all 
information necessary for the public summons or for stoppage 
of payment, and to issue the necessary certificates. The former 
bearer shall bear and advance the costs of the certificates. 


800. If an obligation to bearer has been declared void, the 
person who has obtained the decree for avoidance may, without 
prejudice to his right to enforce the claim arising from the instru- 
ment, require the maker to issue a new obligation to bearer in 
place of the one declared void. The person who requires the issue 
of the new obligation shall bear and advance the costs. 


801, Any claim arising from an obligation to bearer is extin- 
guished on the expiration of thirty years after the arrival of the 
time fixed for performance, unless the instrument is presented to 
the maker for redemption before the expiration of the thirty years. 
If the presentation is made the claim is barred by prescription in 
two years from the expiration of the term for presentation. The 
enforcement in court of the claim arising from the instrument is 
equivalent to presentation. 

In the case of interest coupons, annuity coupons, and dividend 
coupons, the term for presentation is four years. The term begins 


re me 
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(p) See 946 et seq. and 1003 et seq. of the Code of Civil Procedure. 
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to run from the expiration of the year in which the time fixed for 
performance arrives. 


The duration and beginning of the term for presentation may 
be otherwise provided for in the instrument by the maker. 


802. The beginning and the running of the term for presenta- 
tion and also prescription are suspended in favour of the applicant 
by the stoppage of payment. The suspension begins with the 
presentation of the application for the stoppage of payment; it 
ends on the termination of the proceedings by public summons; 
and, where the stoppage of payment has been ordered before the 
institution of the proceedings, the suspension also comes to an end 
if six months have elapsed since the removal of the obstacle pre- 
venting the institution of the proceedings and such institution has 
not previously been applied for. The provisions of 203, 206, 207 
apply mutatis mutandis to this term. 


803. If interest coupons have been issued for an obligation to 
bearer, the coupons, unless they contain a contrary provision, 
remain in force even if the principal obligation is extinguished or 
the obligation to pay interest is extinguished or modified. 


If the interest coupons are not returned on the redemption of 
the principal obligation, the maker is entitled to retain the amount 
which he is bound to pay for the coupons as provided for in par. 1. 


804. If an interest coupon, annuity coupon, or dividend coupon 
has been lost or destroyed, and the former bearer has given notice 
of the loss to the maker before the expiration of the term for 
presentation, the former bearer may demand performance by the 
maker after the expiration of the term. The claim is barred if 
the lost coupon has been presented to the maker for redemption, or 
the claim arising from the coupon has been enforced in court, 
unless the presentation or the enforcement in court has occurred 
after the expiration of the term. The claim is barred by pre- 
scription in four years. 

As regards interest coupons, annuity coupons, or dividend 
coupons, the claim specified in par. 1 may be excluded (g). 


(q) Cf. I. A., Art. 100 (2). 
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805. New interest coupons or annuity coupons for an obligation 
to bearer may not be delivered to the bearer of an instrument 
authorizing receipt of the coupons (i.e., a renewal coupon) if the 
bearer of the obligation has prohibited the delivery. In sucha 
case the coupons shall be delivered to the bearer of the obligation 
if he presents it. 


806. The conversion of an obligation made payable to bearer 
into an obligation to a named payee may be effected only by the 
maker. The maker is not bound so to convert it. 


807. If tickets, checks, or similar instruments in which a creditor 
is not named are issued by the maker under circumstances from 
which it appears that he intends fo be bound to perform in favour 
of the bearer, the provisions of 793, par. 1, and 794, 796, 797 
apply mutatis mutandis. 


808. If an instrument in which the creditor is named is issued 
with the provision that the performance promised in the instru- 
ment may be effected in favour of any bearer, the debtor is dis- 
charged by performing in favour of the bearer of the instrument. 
The bearer is not entitled to demand performance. 

The debtor is bound to perform only upon delivery of the 
instrument. If the instrument is lost or destroyed, it may be 
declared void, unless it is otherwise provided, by means of the 
procedure by public summons. The provisions contained in 802 
relating to prescription apply. 


TWENTY-THIRD TITLE. 


Production of Things. 


809. ‘A person who has a claim against the possessor of a thing 
in respect of the thing, or wishes to ascertain whether he has such 
a claim (7), may, if the inspection of the thing is of interest to him 


nn 


(r) An example of this is the case where he believes that another person is 
in possession of a thing stolen from him. 
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for this reason, require the possessor to produce the thing for his 
inspection or to permit his inspection (»). 


810. A person who has a legal interest in the examination of a 
document in the possession of another may demand the possessor 
to permit him to examine it, if the document is made in his 
interest, or if in the document a legal relation existing between 
himself and another is recorded, or if the document contains the 
negotiations of any juristic act which have been carried on between 
him and another person, or between one of them and a common 
intermediary. 


811, In the cases provided for by 809, 810 the production shall 
be made in the place where the thing to be produced is. Hither 
party may require production in some other place if a grave reason 
exists (?). 

The risk and the cost shall be borne by the person asking for the 
production. The possessor may refuse production until the other 
party advances to him the costs and gives security against the 
risk. 


TWENTY-FOURTH TITLE. 


Unjustified Benefits. 


812. A person who, through an act performed (u) by another, 
“or in any other manner, acquires something at the expense of the 
latter without legal ground, is bound to return it (z) to him. He 
is so bound even if a legal ground originally existing disappears 
subsequently, or a result originally intended to be produced by an 
act of performance done by virtue of a juristic act is not pro- 
duced (y). 


(s) The person asking for inspection has to prove that the conditions exist 
which give him the right to do so. 

(t) E.g., illness of the person asking for the production of the thing. 

(u) Performance may consist in a forbearance. 241. 

(x) In accordance with 813, 814. 

(y) A striking instance of this is the revocation of a gift. 


WwW. N 
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Recognition of the existence or non-existence of a debt (s), if 
made under a contract, is also deemed to be an act of performance. 


813. The value of an act of performance done for the purpose 
of fulfilling an obligation may be demanded back even if there was 
a defence to the claim whereby the enforcement of the claim was 
permanently barred. The provision of 222, par. 2, remains 
unaffected. 

If an obligation due on a certain date is fulfilled in advance, the 
claim for return is barred; the discounting of interim interest may 
not be demanded. 


814. The value of an act of performance done for the purpose 
of fulfilling an obligation may not be demanded back if the person 
performing knew that he was not bound to effect the performance, 
or if the performance was in compliance with a moral duty, or the 
rules of social propriety. 


815. The claim for return on account of the non-production of 
the result intended to be produced by an act of performance is 
barred, if the production of the result was impossible ab initio, 
and the person performing knew this, or if he has prevented the 
production of the result in bad faith. 


816. If a person without title makes a disposition of an object 
which is binding upon the person having title, he is bound to hand 
over to the latter what he has obtained by the disposition. If the 
disposition is made gratuitously, the same obligation is imposed 
upon the person who acquires a legal advantage directly through 
the disposition. 

If an act of performance is done for the benefit of & person not 
entitled thereto, which is effective against the person entitled, the 
former is bound to hand over to the latter the value of such per- 
formance. 


817. If the purpose of an act of performance was specified in 
such manner that its acceptance by the recipient constitutes an in- 
fringement of a statutory prohibition or is contra bonos mores, the 








(z) Cf. 782, 397, par. 2. 
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recipient is bound to make restitution. The claim for return is 
barred if the person performing is in pari delicto, unless the per- 
formance consisted in the incurring of an obligation; what has 
been given for the performance of such an obligation may not be 
demanded back. 


‘818, The obligation to return extends to emoluments (a) 
derived, and to whatever the recipient acquires either by virtue of 
a right obtained by him, or as compensation for the destrnction, 
damage or deprivation of the object obtained. 

If the return is impossible on account of the nature of the 
object obtained (4), or if the recipient for any other reason (c) is 
not in @ position to make the return, he shall make good the value. 

The obligation to return or to make good the value is excluded 
where the recipient is no longer benefited (d). 

After the date of action commenced the recipient is liable under 
the general provisions (e). 


819, If the recipient knows of the absence of legal ground at 
the time of the receipt, or if he subsequently learns it, he is bound 
to return from the time of receipt or of acquisition of the know- 
ledge as if an action on the claim for return were commenced at 
that time (/). 

If the recipient, by the acceptance of an act of performance, 
infringes a statutory prohibition or acts contra bonos mores, he is 
bound in the same manner after the receipt of the performance. 


820. If a result was intended to be produced by an act of 
performance, and if the production of such a result was, according 
to the scope of the juristic act, regarded as doubtful, the recipient 
is, where the result is not produced, bound to return in the same 
manner as if action were commenced on the claim for return at the 
time of the receipt (9). The same rule applies if the performance 


a) 0 Cf. 100. 
. (b) E.g., supply of light, heat, &c. 
(c) E.g., on account of confusion or specification. 946—951. The onus 
probandi rests upon the recipient. 
_(d) The recipient has the onus probandi. 
* (e) Cf. 291, 292, 987—990. 
(f) Cf. note (e) to 818, 
(y) Cf. note (e) to 818. 
N 2 
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was made on a legal ground whose disappearance was regarded as 
possible according to the scope of the juristic act, and the legal 
ground disappears. 

The recipient is bound to pay interest (%) only from the time 
at which he learns that the result has not been produced, or that 
the legal ground has disappeared; for the return of emoluments 
he is not bound in so far as he is no longer benefited at that time. 


821, A person who incurs an obligation without legal ground 
may refuse performance, even if the claim for release from the 
obligation has been barred by prescription. 


822. If the recipient of a benefit transfers such benefit gratui- 
tously to a third party, and if in consequence of this the obliga- 
tion of the recipient for return of the benefit is excluded, the third 
party is bound to return the benefit as if he had received it from 
the creditor without legal ground. 


TWENTY-FIFTH TITLE. 


Unlawful Acts. 


823. A person who, wilfully or negligently (i), unlawfully 
injures the life (A), body, health, freedom, property or any other 
right of another is bound to compensate him (?) for any damage 
arising therefrom. 

A person who infringes a statutory provision intended for the 
protection of others incurs the same obligation. If, according to 
the purview of the statute, infringement is possible even without 
any fault on the part of the wrong-doer, the duty to make compen- 
sation arises only if some fault can be imputed to him. 


824. A person who maintains or publishes, contrary to the truth, 
a statement calculated to endanger the credit of another, or to injure 





(h) At the rate of 4 per cent. 246. 

(i) Of. 276. 

(k) Injury to life=killing. Other injuries, although endangering the life 
of the injured party, are deemed to be injuries to ‘‘ body” and “health.” 

(7) As to the extent of the compensation, see 842—853. 
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his earnings or prosperity in any other manner, shall compensate 
the other for any damage arising therefrom, even if he does not 
know of its untruth, provided he ought to know it. 

A person who makes a communication the untruth of which is 
unknown to him, does not thereby render himself liable to make 
compensation, if he or the receiver of the communication has a 
legal interest in it. 


825. A person who by fraud or threats, or by an’ abuse of a 
relation of dependence, induces a woman to permit illicit cohabita- 
tion, is bound to compensate her for any damage arising therefrom. 


826. A person who wilfully causes damage to another in a 
manner contra bonos mores is bound to compensate the other for 
the damage (m). 


827. A person who causes damage to another in a condition of 
unconsciousness, or in a condition of morbid disturbance of the 
mental activity, incompatible with a free determination of the will, 
is not responsible for the damage (n). If he has brought himself 
into a temporary condition of this kind by spirituous liquors or 
similar means (0), he is responsible for any damage which he in 
this condition unlawfully causes in the same manner as if negli- 
gence were imputable to him ; the responsibility does not arise if 
he has been brought into this condition without fault (7). 


828. A person who has not completed his seventh year of age 
is not responsible for any damage which he causes to another. 

A person who has completed his seventh but not his eighteenth 
year of age is not responsible for any damage which he causes to 
another, if he at the time of committing the damaging act did not 
have the understanding necessary for realising his responsibility. 
The came rule applies to a deaf mute (g). 


(m) A juristic act contra bones mores is void. 138. 

(n) For exception, see 829. He cannot be held criminally responsible in 
any case. 61 of the Criminal Code. 

(0) E.y., opium, morphine. 

(p) The onus prubandi rests upon the person who avails himself of this 
excuse. 
. (g) Responsibility is, however, the rule. The absence of the necessary 
understanding must be proved by the person asserting it, 
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829. A person who, in any one of the cases specified in 823 to 
826, is, by virtue of 827, 828 not responsible for any damage 
caused by him, shall, nevertheless, where compensation cannot be 
obtained from a third party charged with the duty of super- 
vision (r), make compensation for damage in so far as according to 
the circumstances; e.g., according to the relative positions of the 
parties (8), equity requires compensation (¢), and he is not deprived 
of the means which he needs for his own maintenance suitable to 
his station in life and for the fulfilment of his statutory duties to 
furnish maintenance to others, 


830. If several persons have caused any damage by an act 
committed in common, each is responsible for the damage (u). The 
same rule applies if it cannot be discovered which of several par- 
ticipants has actually caused the damage. 

Instigators and accomplices are in the same position as joint- 
doers. 


831. A person who employs another to do any work is bound to 
compensate for any damage which the other unlawfully causes to 
a third party in the performance of his work. The duty to com- 
pensate does not arise if the employer has exercised ordinary care 
in the selection of the employee, and, where he has to supply 
appliances or implements or to superintend the work, has also 
exercised ordinary care as regards such supply or superintendence, 
or if the damage would have arisen, notwithstanding the exercise 
of such care (r). 

The same responsibility attaches to a person who, by contract 
with the employer, undertakes to take charge of any of the affairs 
specified in par. 1, sentence 2. 


832. A person who is bound by law to exercise supervision over 
a person (y) who needs supervision on account of minority, or on 





(r) Cf. 832. 

(s) E.g., if the child causing the damage belongs to a rich family and the 
injured party is very poor. 

(t) The determination of the question is within the discretion of the judge. 

(x) They are liable as joint debtors. 840. 

(x): The onus probandi rests upon the employer. 

(y) E.g., parents (1627, 1631, 1634), the mother of an illegitimate child 
(1707), a guardian (1793, 1800, 1897, 1901), the employer of an apprentice 
(126, 127 of the Industrial Code). 
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account of his mental or physical condition, is bound to make 
compensation for any damage which the latter unlawfully causes 
to a third party. The duty to make compensation does not arise 
if he fulfils his duty of supervision, or if the damage would have 
been occasioned notwithstanding the exercise of proper supervision. 

The same responsibility attaches to a person who undertakes the 
supervision by contract (zs). 


833. If a person is killed, or the body or health of a person is 
injured, or a thing is damaged by an animal (a), the person who 
keeps the animal (5) is bound to compensate the injured party for 
any damage arising therefrom. 


834, A person who undertakes to take charge of an animal (c) 
under a contract with the keeper of the animal, is responsible 
for any damage which the animal causes to a third party in 
the manner specified in 833. The responsibility does not arise if 
he has exercised ordinary care in taking charge of the animal, or 
if the damage would have been occasioned notwithstanding the 
exercise of such care. 


835. If land over which its owner does not have the sporting 
rights (d) is damaged by wild boar, red deer, elk, fallow deer, roe 
deer, or pheasants (e), the person who has the sporting rights is 
bound to compensate the injured party (7) for the damage. The 
duty to make compensation extends to all damage which the 
animals do to products of the land which have been harvested, 
though not yet gathered in. 

If the exercise of the sporting rights belonging to the owner is 
withdrawn from him by law, the person who is by law entitled to 
exercise the sporting rights has to make compensation for the 
damage. If the owner of a piece of land over which the sporting 


(z) E.g., tutor, governor, &c. 

(a) No matter whether it is a domestic animal or not. 

(b) Whether he is the owner of the animal or whether any fault is im- 
putable to him or not, is immaterial. 

(c) E.g., a herdsman. 

(d) If the owner has the sporting rights, he can protect the land by shooting 
the animal. 

(e) As to damage caused by other animals, see I. A., Art. 71. 

(f) Owner, or lessee, or usufructuary, &c., as the case may be. 
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rights, on account of the situation of the land, can be exercised 
only in common with the sporting rights over another piece of 
land, has leased the sporting rights to the owner of such other 
piece of land under a usufructuary lease, the latter is responsible 
for the damage. 

If, for the purpose of a common exercise of the right) of 
sporting, the landowners of a district have been united by law 
into an association which is not liable as such, they are responsible 
for damages in proportion to the size of their landed properties. 


836, If, by the fall of a building or other structure attached to 
a piece of land, or by the detachment of parts of the building or 
structure, a person is killed, or the body or health of a person is 
injured, or a thing is damaged, and if the fall or the detachment 
was caused by defective construction or insufficient maintenance, 
the possessor of the land is bound to compensate the injured party 
for any damage arising therefrom. The duty to make compensa- 
tion does not arise if the possessor has exercised ordinary care 
for the purpose of averting the danger (9). 

A former possessor of the land is responsible for the damage, if 
the fall or the detachment occurs within one year after the termina- 
tion of his possession, unless during his possession he exercised 
ordinary care, or unless a subsequent possessor would have been able 
to avert the danger by the exercise of such care (h). 

Only a proprietary possessor is a possessor within the meaning 
of these provisions (i). 


837. If a person, in the exercise of a right, possesses a building 
or other structure on the land of another (X), the responsibility 
specified in 836 attaches to him instead of to the possessor of the 
land. 


(g) The possessor has the onus probands. 

(h) The former possessor has the onus probandi. 

(i) A lessee or usufructuary, although entitled to the possession of the 
thing which is subject to his right, is not deemed to be a possessor within the 
meaning of 836. Cf., however, 837. 

(k) E.g., in the case where a person entitled to a heritable building right 
(1012—1014) or a usufructuary lessee has erected a building pr other 
structure on the land. 


UNLAWFUL ACTS. 185 


838. A person who undertakes for the possessor the mainten- 
ance of a building or a structure attached to land, or who has to 
maintain the building or the structure by virtue of a right of use 
belonging to him, is responsible in the same manner as the 
possessor for any damage caused by its fall or the detachment of 
its parts. 


839. If an official wilfully or negligently commits a breach of 
official duty incumbent upon him as towards a third party, he 
shall compensate the third party for any damage arising there- 
from (/). If only negligence is imputable to the official, he may 
be held liable only if the injured party is unable to obtain com- 
pensation elsewhere (m). 


Tf an official commits a breach of his official duty in giving 
Judgment in an action, he is not responsible for any damage 
arising therefrom, unless the breach of duty is punished with a 
public penalty to be enforced by criminal proceedings (x). This 
provision does not apply to a breach of duty consisting in the 
refusal or delay in the exercise of the office. 


The duty to make compensation does not arise if the injured 
party has wilfully or negligently omitted to obviate the injury by 
making use of a legal remedy (0). 


840, If several persons are jointly responsible for any damage 
arising from an unlawful act, they are liable, subject to the pro- 
vision of 835, par. 3, as joint debtors (p). 


If a person is liable under 831, 832 to make compensation for 
the damage caused by another for which such other is also liable, 


(2) Cf. 249 ei seq. 

(m) The onus probandi rests upon the injured party. For the liability of a 
judge of a Guardianship Oourt, see 1674, 1848; for the liability of officials 
for the unlawful acts of their representatives and deputies, see I. A., 
Art. 78. 

(n) See 334, 336 of the Criminal Code. 

(0) This section deals with the personal liability of officials. For the 
liability of the State, a municipality, or any other public corporation for the 
unlawful acts of its officials, see 89; also I. A., Art. 77, and Imperial Land 
Registration Act, s. 12. 

(p) I.e., each is liable for the whole damage. 421, 426, 
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as between themselves only the latter is liable (g), or in the case 
provided for by 829, only the person who has the duty of super- 
vision. 

If a person is liable under 833 to 838 to make compensation for 
any damage for which a third party is also liable, as between 
themselves only such third party is lable (q). 


841, If an official who, by virtue of his official duty, has to 
appoint another (r) to conduct an affair for a third party, or has 
to supervise the conduct of such affair, or by his ratification of 
juristic acts has to concur in them, is, where he commits any 
breach of duty, liable jointly with such other person for any 
damage caused by the latter, then as between themselves only the 
latter is liable. 


842, The obligation to make compensation for any damage on 
account of an unlawful act committed against the person of another 
extends to the detriment which the act occasions to his earnings or 


prosperity (8). 


843. If, in consequence of an injury to the body or health of 
another, the earning capacity of the injured party is destroyed or 
impaired, or an increase of his necessities arises, compensation 
shall be made to the injured party by the payment of a money 
annuity. 

The provisions of 769 apply to the annuity. Whether, in what 
manner, and to what amount, the person bound to make compen- 
sation has to give security is determined according to the circum- 
stances. 


Instead of the annuity the injured party may demand a settle- 
ment in a lump sum, if a grave reason exists (f). 

The claim is not barred by the fact that another person has to 
furnish maintenance to the injured party. 


(7) I.e., he has to compensate the other co-debtor for what the latter has 
paid as compensation. 


(r) E.g., a guardian, a trustee in bankruptcy, &c. 
(s) The liability is stricter in all cases under 847. 
(t) E.g., if the person liable dies and his. heirs live in a distant place. | 
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' 844, In the case of causing death the person bound to make 
compensation shall make good the funeral expenses to the person 
on whom the obligation of bearing such expenses lies (t). 

If the deceased at the time of the injury stood in a relation to 
a third party by virtue of which he was or might be bound by 
law to furnish maintenance to such third party, and if in conse- 
quence of the death such third party is deprived of the right to 
claim maintenance, the person bound to make compensation shall 
compensate the third party by the payment of a money annuity, 
in so far as the deceased would have been bound to furnish main- 
tenance during the presumable duration of his life ; the provisions 
of 843, pars. 2 to 4, apply mutatis mutandis. The obligation to 
make compensation arises even if at the time of the injury the 
third party was only en ventre sa mere. 


845, In the case of causing death, or of causing injury to the 
body or health of another, or in the case of deprivation of liberty, 
if the injured party was bound by law to perform service in favour 
of a third party in his household or industry (x), the person bound 
to make compensation shall compensate the third party for the 
loss of service by the payment of a money annuity. The pro- 
visions of 843, pars. 2 to 4, apply mutatis mutandis. 


846. If, in the cases provided for by 844, 845, some fault of the 
injured party has contributed in causing the damage which the 
third party has sustained, the provisions of 254 apply to the claim 
of the third party. 


847. In the case of injury to the body or health of another, or 
in the case of deprivation of liberty, the injured party may also 
demand an equitable compensation in money for the damage which 
is not a pecuniary loss (y). The claim is not transferable, and 
does not pass to the heirs, unless it has been acknowledged by 
contract, or an action on it has been commenced. 


(u) J.e., the person bound to furnish maintenance to the deceased (1613, 
1713) or the heir of the deceased (1968). 

(x) I.e., a wife (1356), or children (1617); but not domestic servants, as 
they are bound to perform service, not by law, but by virtue of a contract 
for service. Sot Ä | 

(y) See the general rule laid down in 253. 
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A like claim belongs to a woman against whom an immoral 
crime or offence is committed, or who is induced by fraud, or by 
threats, or by an abuse of a relation of dependence to permit illicit 
cohabitation. 


848. A person who is bound to return a thing of which he has 
deprived another by an unlawful act is also responsible for the 
accidental destruction of the thing, or for accidental impossibility 
of returning it arising from any other cause, or for its accidental 
deterioration, unless the destruction or the impossibility of 
returning it, or the deterioration would have come about even if 
the deprivation had not taken place. 


849, If on account of the taking of a thing its value, or, on 
account of damage to a thing, its diminution in value is to be 
made good, the injured party may demand interest (s) on the 
amount to be made good from the time which serves as the basis 
for the estimate of the value. 


850. If a person bound to return a thing taken by him incurs 
any outlay on the thing, he has the rights against the injured 
party which a possessor has against an owner on account of outlay 
incurred (a). 


851. If a person bound to make compensation for any damage 
on account of the taking or damaging of a moveable compensates 
the person in whose possession the thing was at the time of the 
taking or damage, he is discharged by so doing even if a third 
party was owner of the thing, or had some other right in the 
thing, unless the right of the third party is known to him or 
remains unknown in consequence of gross negligence. 


852, Tho claim for compensation for any damage arising from 
an unlawful act is barred by prescription in three years from the 
time at which the injured party has knowledge of the injury and 
of the identity of the person bound to make compensation ; in the 
absence of such knowledge, in thirty years from the commission of 


the act (4). 





ee — 


(z) At the rate of 4 per cent. 246. 

(a) Cf. 257, 273, par. 1; 994--1003. 

(b) This is true even in the case where the injury did not become apparent 
until after this period. 


. — we 


&— 


UNLAWFUL ACTS. 189 


If the person bound to make compensation has acquired any- 
thing by the unlawful act at the expense of the injured party, he 
is, even after the lapse of the period of prescription, bound to 
return it under the provisions relating to the return of unjustified 
benefits (c). 


853. If a person acquires, by an unlawful act committed by 
him, a claim against the injured party (d), the latter may refuse 
satisfaction even if the claim for avoidance of the claim is barred 
by prescription. 


(c) Cf. 818 et seq. 
(d) E.g., on the ground of fraud, threats. 


(1% ) 


THIRD BOOK. 


Law of Things. 


First SECTION. 


POSSESSION. 


854. Possession (a) of a thing is acquired by the attainment of 
actual power (b) over the thing (c). 

A real agreement (d) between the former possessor and the 
acquirer is sufficient for the acquisition of possession if the acquirer 
is in a position to exercise power over the thing. 


855. Where a person exercises actual power over a thing for 
another in the latter’s household or business, or in a similar 
relation by virtue of which he has to follow the directions of the 
other concerning the thing, then only the latter (e) is possessor. 


- 856, Possession is lost by reason of the fact that the possessor 
relinquishes or otherwise loses actual power over the thing. 





(a) The codifiers intentionally refrained from giving any definition of 
possession, because, as was said in the ‘‘ Motives,” ‘‘ possession cannot be 
defined in a satisfactory manner showing how it may be retained and lost.” 
See Motive zu dem ersten Entwurfe des Bürgerlichen Gesetzbuchs, 1888, s. 797. 

(6) Whether ‘“actual power” has been acquired or not is a question of 
fact to be determined according to the circumstances of each particular case. 

(c) An intention on the part of the acquirer to attain actual power over the 
thing is not necessary. Hence persons labouring under mental incapacity, 
as, e.g., children under seven years of age and insane persons, can also 
acquire possession. 

(d) See ‘‘real agreement” in Glossary (Appendix D.). 

(e) He has therefore, in case of unlawful interference, the right to bring a 
possessory action, while the person who exercises ‘‘ actual power” on his 
behalf has only the right of self-help. See 860. 
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Possession is not lost when the exercise of the power is prevented 
by some cause which is temporary in its nature (/'). 


857. Possession passes to the heir of the possessor (9). 


858, A person who deprives a possessor against his will of his 
possession, or disturbs him in his possession, acts unlawfully 
(i.e., unlawful interference), unless the law authorizes the depriva- 
tion or disturbance (/). 

Possession acquired by unlawful interference is defective (i). 
The defect avails against a successor in possession who is the heir 
of the possessor, or who knew of the defect of his predecessor’s 
possession at the time of acquiring it. 


859. A possessor (k) may forcibly resist unlawful interference (/). 

If a moveable is taken away from the possessor by unlawful 
interference, he may retake it by force from the wrongdoer if he 
be caught in the act or immediately pursued (m). 

If a possessor of land is deprived of possession by unlawful 
interference, he may, immediately (n) upon being dispossessed, 
recover possession by the expulsion of the wrongdoer (m). 

The possessor has the same rights against a person who according 
to 858, par. 2, is in defective possession (0). 


860. A person who exercises actual power on behalf of the 
possessor under 855 is also authorized to exercise the rights which 
the latter has under 859. 


~~ 


(/) Whether it is temporary in its nature or not is to be determined 
according to the circumstances of each case. 

(g) That is to say, on the death of the possessor the heir acquires possession 
of all things belonging to the inheritance, even though he has not acquired 
actual power over them. Cf. 854. 

(h) For such cases, see 227 —230, 859, pars. 2, 3. 

' (t) For the effects of defective possession, see 861, 862. 

(k) Cf. 860. 

’ (1) This is only an application of the general principle laid down in 229. 

(m) The right of ‘‘self-help” accorded to a possessor is more extensive 
than that provided for in 229. 

(r) If this is not immediately done, he has no right of “ self-help.” 

(0) If the possessor cannot or will not exercise the right o of ‘‘self-help,’* 
he has the rights specified in 861, 862 and 867. - 
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861. If a possessor is deprived of possession by unlawful inter- 
ference, he may demand relinquishment of possession to him from 
the person who is in defective possession as against him (7). 

The claim is barred if the possession of which the possessor has 
been deprived was defective as against the present possessor or his 
predecessor in title, and was acquired within a year prior to the 
deprivation. 


862. Where a possessor is disturbed in his possession by un- 
lawful interference, he may require the disturber to remove the 
disturbance. If further disturbance is to be apprehended the 
possessor may apply for an injunction (g). 

The claim is barred if the possessor is in defective possession as 
against the disturber or his predecessor in title, and the defective 
possession was acquired within a year prior to the disturbance, 


863, As against the claims specified in 861, 862, a right to 
possession or to disturb the possessor may only be asserted to 
establish the contention that the deprivation or the disturbance 
of the possession is not unlawful interference. 


864. A claim based upon 861, 862, is extinguished on the 
expiration of one year after the act of unlawful interference, unless 
within such period the claim has been enforced by bringing action. 

The claim is also extinguished, even though after the act of 
unlawful interference it is established by a non-appellable judgment 
that a right over the thing (r) belongs to the wrongdoer by virtue 
of which he may demand restoration of possession in a manner 
corresponding to his act of interference. 


865. The provisions of 858 to 864 apply also in favour of a 
person who possesses only a part of a thing, e.g., separate rooms for 
habitation or other rooms. 


866. If several persons possess a thing in common, no possessory 
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(p) The possessor may also claim damages under 823 if fault is imputable 
to the wrongdoer. 

(ga) He may also claim damages under 823 if fault is imputable to the 
wrongdoer. 

(r) F.g., ownership, real servitude, &c. 
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action lies as between themselves, in so far as the question relates 
to the limits of the use belonging to the individuals. 


867. If a thing comes out of the power of its possessor and is 
afterwards found on a piece of land in the possession of another, 
the possessor of the land shall permit him to search for and remove 
it, unless the thing has been taken possession of in the meantime. 
The possessor of the land may demand compensation for any 
damage arising from the search and removal. He may, if injury 
is to be apprehended, refuse his permission until security is given ; 
the refusal is not permitted if there is danger in delay. 


868. If a person possesses a thing as usufructuary, pledgee, 
ordinary or usufructuary lessee, depositary, or in a similar relation 
by virtue of which he is for a time entitled or bound to possess the 
thing on behalf of another, then such other person is also possessor 
(i.e., indirect possession). 


869. If unlawful interference is committed against a possessor, 
the claims specified in 861, 862 belong also to an indirect 
possessor (8). In case of deprivation of possession the indirect 
possessor is entitled to demand relinquishment of possession to the 
former possessor; if the latter cannot or will not re-assume 
possession, the indirect possessor may demand that possession be 
relinquished to himself. Under the same conditions he may, in 
the case provided for by 867, demand permission to search for and 
remove the thing. 


870. Indirect possession may be transferred to another by the 
assignment to the latter of the claim for the return of the thing. 


871, If the indirect possessor stands to a third party in a 
relation of the kind specified in 868, such third party is also an 
indirect possessor. 


872. A person who possesses a thing as belonging to him is a 
proprietary possessor (?). 


(s) The indirect possessor is entitled to exercise the right of self-defenco 
and ‘‘self-help” only under 227—231, and not under 859. 
(t) A proprietary possessor has no possessory action. The question whether 


Ww. O 


ry 
ws 


194 LAW OF THINGS. 


SECOND SECTION. 
GENERAL PROVISIONS RELATING TO RIGHTS OVER LAND. 


873. For the transfer (u) of ownership of land, or the creation 
of any right in another over land, or for the transfer of or the 
creation of a charge (x) upon such a right, a real agreement 
between the person entitled and the other party relating to the 
“change of title ‘and registration of the change of title in the land 
register are necessary, unless the law provides otherwise (y). 

Before registration the parties are bound by the agreement only 
if the declarations have been judicially or notarially authenticated, 
or have been made or filed in the land registry office, or if the 
person entitled has delivered to the other party an authorisation 
for registration conformable with the provisions of the Land 
Registration Act (s). 


874, In the registration of a right over land reference may be 
made to the authorisation for registration for fuller specification of 
the extent of the right, unless the law provides otherwise. 


875. For the release of a right over land the declaration of the 
person entitled that he surrenders the right and the cancellation of 
the right in the land register are necessary (a), unless it is other- 
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a person is proprietary possessor or not is of importance in the case of 
acquisition of ownership (cf. 900, 927, 937 et seq., 955 and 958) and in other 
minor cases (cf., e.g., 836, par. 3, and 1127). 

(u) J.e, by means of a juristic act inter vivos. This provision is not 
applicable to the transfer of ownership of land by operation of law (as, e.g., 
succession, compulsory auction, compulsory execution, &c.). 

(x) Z.g., pledge of a right of usufruct. 

(y) For the ‘‘assignment” of a hypotheca, a land charge, or an annuity 
charge, registration in the land register is not necessary. (See 1154, par. 1; 
1192, par. 1; and 1199, par. 1.) For further exceptions, see 1159, 1107, 
1192, par. 2; and 1200, par. 1. 

(z) The authorisation for registration may be given at the land registry 
office to be then and there recorded, or it may be conferred by a public or 
publicly certified act. See sect. 29 of the Land Registration Act. 

(a) Cf. 873, par. 1. 
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wise provided by law (5). The declaration shall be communicated to 
the land registry office, or to the person in whose favour it is made. 

Before cancellation the person entitled is bound by his declara- 
tion only if he has communicated it to the land registry office, or has 
delivered to the person in whose favour it is made an authorisation 
for cancellation conformable with the provisions of the Land 
Registration Act (c). 


876. If a right over land is charged with a right of a third 
party, the consent of such third party is necessary for the release 
of the charged right. If the right to be released belongs to the 
owner for the time being of another piece of land, and if such 
other piece of land is charged with the right of a third party, the 
consent of such third party is necessary, unless his right is not 
affected by the release. -‘The consent shall be declared to the land 
registry office, or to the person in whose favour it is given ; it 18 
irrevocable. 


877. The provisions of 873, 874, 876 apply also to alterations 
in the substance of a right over land. 


878, A declaration made under 873, 875, 877 by the person 
entitled is not invalidated by the fact that the declarant becomes 
limited in his power of alienation (d) after the declaration has 
become binding on him, and after the application for registration 
has been filed in the land registry office. 


879. The order of priority among several rights to which land 
is subject is determined, if the rights have been registered in the 
same division of the land register, by the order of registration. If 
the rights have been registered in different divisions, the right 
registered as of earlier date has priority; mghts registered as of 
the same date have equal rank (e). 


SY in 


(b) E.g., 1181. For dispensation from the necessity of cancellation, see 
1178, 1107, 1192, par. 2; and 1200, par. 1. 

(c) The rules are the same as in the case of an authorisation for registra- 
tion. See note (z) to 873. 

(d) E.g., by the institution of bankruptcy proceedings against him. 

(e) For exceptions to this rule, see 914, pars. 1, 2; 917, par. 2. In the 
case of rights which do not require registration, their order of priority is 
determined by the date of creation. 


02 
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The registration is conclusive for the order of priority, even 
though the real agreement necessary according to 873 for the 
acquisition of the right has not been completed until after the 
registration. 

A different arrangement of the order of priority requires 
registration in the land register. 


880. The order of priority may be subsequently altered. 

For an alteration of the order of priority, a real agreement 
between the person whose right is postponed and the person whose 
right obtains priority, and registration of the change in the land 
register are necessary; the provisions of 873, par. 2, and 878 
apply. If a hypotheca, a land charge, or an annuity charge is to 
be postponed, the consent of the owner is also necessary. The 
consent shall be declared to the land registry office or to one of the 
parties; it is irrevocable. 

If the right which is postponed is subject to a right of a third 
party, the provisions of 876 apply mutatis mutandis. 

The rank accorded 'to the right obtaining priority is not lost by 
the fact that the right which is postponed is released by juristic 
act. 

Rights which have rank between the one postponed and the one 
obtaining priority are not affected by the change of rank. 


881. In charging land with a right the owner may reserve to 
himself the authority to have another right, the extent of which is 
specified, registered with priority to the former right. 

The reservation is required to be entered in the land register ; 
the entry must be annexed to the entry of the right that is to be 
postponed. 

If the land is alienated, the reserved authority passes to the 
acquirer. 

If, before registration of the right for which the priority is 
reserved, the land has been charged with another right without a 
similar reservation, the priority is without effect in so far as the 
right registered with the reservation would be impaired in excess 
of the reservation in consequence of the intervening right. 


882, Where land is charged with a right for whose value, 
according to the provisions applicable to compulsory auction (/), 


(/) See sect. 92 of the Compulsory Auction Act. 
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the person having the right is to be compensated out of the 
prooeeds of a sale whereby his right is extinguished, the maximum 
amount of the compensation may be specified. The specification 
requires registration in the land register. 


883. A caution may be entered in the land register for securing 
a claim for the concession or release of a right affecting land or 
affeoting a right over land, or for the alteration of the substance or 
rank of such a right. The registration of a caution is also per- 
missible for securing a future or conditional claim. 

A disposition which is made affecting the land or the right after 
the registration of the caution is ineffective, in so far as it would 
defeat or impair the claim. This applies even where the disposi- 
tion is made by means of compulsory execution or distraint, or by 
a trustee in bankruptcy. 

The rank of the right for the concession of which the claim is 
made is determined by the date of the registration of the caution. 


884. Where a claim is secured by a caution the heir of the 
person bound thereby cannot set up any limitation of his 
liability (9). 


885. The registration of a caution is effected by virtue of a 
provisional decree (A), or of an authorisation by the person whose 
land or right is affected by the caution. It is not necessary for 
the issue of the provisional decree that primd facie evidence be 
given that the claim to be secured is likely to be endangered. 

In the registration reference may be made to the provisional 
decree or to the authorisation for registration for fuller specifica- 
tion of the claim to be secured. 


886. If the person whose land or right is affected by the 
caution has a defence whereby the enforcement of the claim secured 
by the caution is permanently barred, he may require the creditor 
to cancel the caution. 


887. If the creditor whose claim is secured by the caution is 
unknown, he may be excluded from his right by means of public 





— . 


(g) Cf. 1975 et seg. 
(h) Cf. 935 et seg. of the Code of Civil Procedure. 
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summons, if the conditions specified in 1170 for the exclusion of a 
hypotheca-creditor exist. The effect of the caution is extinguished 
upon the issue of the decree for exelusion. 


888. Where the acquisition of a registered right or a right over 
such a right is ineffective against the person in whose favour the 
caution is made, the latter may require the acquirer to give his 
consent to the registration or cancellation which is necessary for 
the realisation of the claim secured by the caution. 

The same rule applies if the claim is secured by a prohibition 
against alienation. ' 


889. A right over tho land of another is not extinguished by 
the fact that the owner of the land acquires the right, or the 
person having the right acquires the ownership of the land (1). 


890. Several pieces of land may be united into one piece by 
the fact that the owner causes them to be registered in the land 
register as one piece. 

One piece of land may be made a component part of another 
piece of land by the fact that the owner causes it to be ascribed to 
the latter in the land register (A). 


891, If in the land register a right has been registered in the 
namo of any person, it is presumed that the right belongs to 
him (/). 

If a right registered in the land register has been cancelled, it is 
presumod that the right does not exist (/). 


892. In favour of a person who acquires a right over land or a 
right over such a right by juristic act (m), the entries of the land 
roginter aro deemed to be correct (nv), unless an objection to its 


(i) In othor words, thore is no merger of the right in the ownership. The 
former lion dorinant until it is again separated from the latter. 

(4) Cf 1 A, Art. 110, 

(/) The presumption is rebuttable. 

(in) This provision doos not apply to acquisition of land otherwise than 
lny Jurintie net, ey., by inhoritance. 

In) An oxcoption to this rulo will be found in 1028. If the entry in the 
und topintir in in fact incorrect, the true owner can require the registored 
owned Ge return fo bine all property rights acquired by the latter under the 
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correctness is registered (0), or the incorrectness is known to the 
acquirer. If a person entitled to a right registered in the land 
register is limited in his power of alienation over it (p) in favour 
of a particular person, the limitation is effective against the 
acquirer only if it appears from the land register itself, or is 
known to the acquirer. 

If registration is necessary for the acquisition of the right (q), 
the question as to the good faith of the acquirer is determined by 
his state of knowledge at the time of the presentation of the 
application for registration, or, if the real agreement required by 
873 has not been formed until after that time, at the time of the 
formation of the agreement (7). 


893. The provisions of 892 apply mutatis mutandis, if a person 
in whose name a right has been entered in the land register has 
received the benefits of an act of performance (s) done by virtue of 
such right, or if a juristic act, not coming within the provisions of 
892 and containing a disposition affecting such right (¢), has been 
entered into between him and another person. 


894, If the entry in the land register with regard to a right 
over land, or a right over such a right, or a limitation of the power 
of alienation of the kind specified in 892, par. 1 is not in accord- 
ance with the actual legal situation, the person whose nght has 
not, or has not correctly, been registered, or has been impaired by 
the registration of a non-existent right over the land or of a limita- 
tion of the power of alienation, may require the person whose right 
is affected by the rectification of the land register to give his consent 
to such rectification. 


provisions relating to the return of unjustified benefits (816, par. 1, sentence 1 ; 
par. 2); compensation may also be demanded in certain cases under the 
provisions relating to unlawful acts. 823 ef seq. 

(0) See 899. 

(p) E.g., by the institution of bankruptcy proceedings. 

(g) Cf. note (y) to 873. 

(r) If registration is not necessary for the acquisition of a right, the time 
of acquisition is material. 

(s) E.g., payment of interest. 

(t) E.g., the giving of notice in the case of a hypotheca. 
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895. I£ the rectification of the land register cannot be made 
until after the right of the person who is bound by 894 to consent 
thereto has been registered, he shall, if required to do so, cause his 
right to be so registered. 


896, If the production of a certificate of hypotheca, land 
charge, or annuity charge is necessary for the rectification of the 
land register, the person in whose favour the rectification is to be 
made may require the possessor of the certificate to produce it at 
the land registry office. 


897. The costs of the rectification of the land register and of 
the declarations necessary thereto shall be borne by the person who 
demands the rectification, unless a contrary intention appears from 
a juristic relation existing between him and the person bound. 


898. The claims specified in 894 to 896 are not subject to 
prescription. j 


899, In the cases provided for by 894 an objection to the 
correctness of the land register may be registered. 

The registration is made by virtue of a provisional decree (u) or 
of an authorisation by the person whose right is affected by the 
rectification of the land register. It is not necessary for the issue 
of the provisional decree that primd facie evidence be given that the 
rigbt of the objecting party is likely to be endangered. 


900. A person who has been registered in the land register as 
owner of a piece of land without having obtained ownership 
acquires ownership thereof, if the registration has remained for 
thirty years and during that time he has proprietary possession of 
the land (.r). The period of thirty years is reckoned in the same 
manner as the period for the acquisition of a moveable by usuca- 
pion (y). The running of the period is suspended so long as an 
objection to the correctness of the registration has been entered in 
the land register (s). 
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(u) Cf. 935 et seq. of the Code of Civil Procedure. 
(x) Cf. 872. 

(y) Cf. 937 et seq. 

(2) In accordance with 899. 
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These provisions apply mutatis mutandis, if there has been regis- 
tered in the land register in the name of any person a right not 
belonging to him which involves possession of land (a), or the 
exercise of which is protected by the provisions applicable to pos- 
session. The rank of such a right is determined by the date of 
its registration. 


901, If a right over the land of another has been improperly 
cancelled in the land register, it is extinguished if the claim of the 
person entitled to it against the owner is barred by prescription (5). 
The same rule applies if a right over the land of another created 
by operation of law has not been entered in the land register. 


902. Claims arising from registered rights are not subject to 
prescription. This does not apply to claims for arrears of periodical 
payments (c) or for compensation (d). 

A right on account of which an objection to the correctness of 
the land register (e) has been entered is equivalent to a registered 
right. 


THIRD SECTION. 


OWNERSHIP. 


FIRST TITLE. 


Scope of Ovnership. 


903. The owner of a thing may, in so far as the law (/) or the 
rights of third parties admit, deal with the thing as he pleases and 
exolude others from any interference with it. 


(a) E.g., a right of usufruct. 

(b) See 194 et seq. 

(c) These are barred by prescription in four years, 197. 

(d) See also 1028, 1090. 

(e) Cf. 899. 

(/) For the statutory limitation of the use of a thing, see e.g., 226 and 
904 et seq. 


202 LAW OF THINGS. 


904. The owner of a thing is not entitled to forbid the inter- 
ference of another with the thing, if the interference is necessary 
for averting a present danger and the threatened injury is dis- 
proportionately great in comparison with the injury caused to the 
owner by the interference (9). The owner may require compensa- 
tion for the damage caused to him. 


905. The right of the owner of a piece of land extends to the 
space above the surface and to the substance of the earth beneath 
the surface. The owner may not, however, forbid interference 
which takes place at such a height or depth that he has no interest 
in its prevention. 


906. The owner of a piece of land may not forbid the discharge 
of gases, vapours, odours, smoke, soot, heat, noise, vibrations and 
similar interferences proceeding from another piece of land, in so 
far as the interference does not, or does not essentially, injure the 
use of his land, or is caused by a use of the other land which is 
customary according to the local customs for lands in such 
situation. Discharge by a special conduit is not permitted. 


907. The owner of a piece of land may prevent the construction 
or erection, on an adjoining piece of land, of structures from which 
it can be foreseen with certainty that their condition or use will 
result in an inadmissible interference with his land. If a structure 
complies with the provisions of the State law which prescribe a 
specified distance from the boundary or other protective measures, 
the removal of the structure can be required only if the inadmis- 
sible interference actually takes place. 

Trees and shrubs(/) are not structures within the meaning 
of these provisions. 


908, If piece of land is threatened with the danger of being 
injured by the fall of a building or other structure erected on an 
adjoining piece of land, or by the detachment of parts of the 
building or structure, the owner may require the person who, 


—— 


(g) Prohibition by the owner against such interference would constitute 
an unlawful act which gives rise to a claim for compensation. 823, par. 2. 
(h) These are regulated by 910. 
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according to 836, par. 1, or 857, 838 would be responsible for 
resulting injury, to take the necessary measures for averting the 
danger. 


909. Land may not be excavated in such manner that the soil 
of an adjoining piece of land loses its necessary support, unless 
some other method is provided for adequate support. 


910. The owner of a piece of land may cut off and retain roots 
of a tree or of a shrub which have penetrated from an adjoining 
piece of land. The same rule applies to overhanging branches, if 
the owner has allotted to the possessor of the adjoining piece of land 
a reasonable period for their removal, and the removal has not been 
effected within such period. 


The owner has not this right if the roots or the branches do not 
interfere with the use of the land ('). 


911, Fruits falling from a tree, or a shrub standing on an 
adjoining piece of land are deemed to be fruits of such land. 
This provision does not apply if the adjoining piece of land serves 
for public use. 


912. If the owner of a piece of land, without wilful default or 
gross negligence (k), has erected a building (/) beyond his 
boundary, the adjoining owner is bound to submit to the encroach- 
ment, unless he has raised an objection before or immediately after 
the trespass (22). 

The adjoining owner shall be compensated by a money rent. 
The amount of the rent is determined as at the date of the 
trespass. 


913, The rent for the encroachment is payable to the owner for 


(i) Of. I. A., Arts. 122, 124, 183. 

(k) The onus probandi is upon the owner. 

(1) The provisions of 912—916 do not apply to structures other than build- 
ings. Of. Motive zu dem ersten Entwurfe des Bürgerlichen Gesetzbuchs, 857 — 
860. 

(m) The onus probandi is upon the adjoining owner. 
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the time being of the adjoining piece of land (r) by the owner for 
the time being of the other piece of land. 
The rent is payable yearly (0) in advance. 


914. The right to the rent takes priority to all rights with which 
the land is charged, even older rights. It is extinguished upon 
the removal of the encroachment (p). Ä 

The right is not registered in the land register. Registration is 
necessary for a waiver of the right, and for the determination of 
the amount of the rent by contract (9). 

For the rest those provisions are applicable which apply to a 
perpetual charge on land existing in favour of the owner for the 
time being of a piece of land (r). 


915. The person entitled to the rent (s) may at any time demand 
that the person who is bound to pay it shall compensate him, on 
the transfer of ownership of the encroached part of the land (?), 
for the value which such part had at the time of the trespass. If 
he exercises such right, the rights and obligations of both parties 
are determined according to the provisions relating to sale (u). 

The rent shall continue to be paid until the transfer of owner- 


ship. 


916, If a heritable building right (x) or a servitude (y) over an 
adjoining piece of land is interfered with by the encroachment, the 


(n) It is immaterial whether he was aware of his right to such rent or not 
at the time of acquiring the land. 

(0) To be reckoned from the time of the trespass. 

(p) The right to the rent is not subject to prescription, although the 
individual claims to arrears of rent are barred by prescription in four years. 
197. 

(q) The amount of the rent fixed by a competent Court in an action brought 
by one of the interested parties need not be entered in the land register. 

(r) See 1105 et seq. 

(s) But not the person bound to pay the rent. 

(t) The ownership of that part of the building which stands upon the 
encroached land belongs ab initio to the person bound to pay the rent. See 
95, par. 1. 

(u) See especially 433—436, 439. 

(x) See 1012 et seq. 

(y) See 1018 et seq., 1030 e£ seq., 1090 et seq. 
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provisions of 912 to 914 apply mutatis mutandis in favour of the 
person entitled to such building right or servitude. 


917. If a piece of land has not the means of connection with a 
public road necessary for its proper use, the owner may require his 
adjoining owners to permit him to use their lands for making the 
necessary connection until the defect is remedied. The direction 
of the way of necessity and the extent of the right to its use are 
determined, if necessary, by judicial decree (s). 

The adjoining owners over whose lands the way of necessity 
leads shall be compensated by a money rent. The provisions of 
912, par. 2, sentence 2, and 913, 914, 916 apply mutatis mutandis. 


918. The obligation to permit the way of necessity does not 
arise, if the former connection of the land with the public road is 
destroyed by an arbitrary act of the owner (a). 

If, in consequence of the alienation of a part of the land, the 
part alienated or the part retained is cut off from the connection 
with the public road, the owner of that part over which the 
connection formerly existed must permit the way of necessity. 
The alienation of one of several pieces of land belonging to the 
same owner is equivalent to the alienation of a part of the land. 


919, The owner of a piece of land may require an adjoining 
owner to concur in the placing of permanent boundary marks and 
in the restoration of any boundary mark which may have become 
misplaced or unrecognizable. 

The kind and manner of marking are determined by the laws 
of the State; if they contain no provisions, local custom deter- 
mines it. 

The costs of marking the boundaries shall be borne by the 
parties in equal shares, unless a contrary intention appears from 
some legal relation existing between them. 


920. If, in case of confusion of boundaries, the proper 
boundary cannot be determined, the actual possession is decisive in 
the delimitation of the boundary. If the actual possession cannot 


(z) Cf. I. A., Art. 123. 
(a) E.g., destruction of a bridge. 
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be settled, an equal portion of the land in dispute shall be allotted 
to each of the pieces of land. 

Where a determination of the boundary in accordance with 
these provisions leads to a result that is not in accord with the 
ascertained circumstances, e.g., with the established size of the 
pieces of land, the boundary is to be drawn so as to be equitable 
under these circumstances. 


921. If two pieces of land are separated from each other by an 
interval, border, corner, ditch, wall, hedge, fence, or any other 
device which serves for the advantage of both pieces of land, it is 
presumed that the owners of the lands are entitled to the common 
use of such device, unless visible signs indicate that the device 
belongs exclusively to one of the two owners. 


922, If the two owners are entitled to the common use of one 
of the devices specified in 921, either may use it for the purpose 
which results from its character (b), in so far as the equal use by 
the other is not thereby interfered with. The costs of mainten- 
ance shall be borne by the two owners in equal shares. So long 
as one of the two owners has an interest in the continuance of the 
device, it may not be removed or altered without his consent. For 
the rest the legal relation between the two owners is determined 
according to the provisions relating to community of ownership (c). 


923. If a tree stands upon the boundary, its fruits, and if the 
tree is felled, the tree itself, belong to the two owners in equal 
shares. , 

Each of the two owners may require the removal of the tree. 
The cost of removal is borne by the two owners in equal shares. 
If one of the two requires its removal he shall, however, bear the 
cost alone, if the other waives his right to the tree ; in such a case 
he acquires sole ownership of it when it is cut down. The claim 
for its removal is barred if the tree serves as a boundary mark, and 
cannot under the circumstances be replaced by another appropriate 
boundary mark. 

These provisions apply also toa shrub standing on the boundary. 





(b) But not for any other purpose. 
(c) See 741—758. 
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924. The claims arising from 907 to 909, 915, 917, par. 1, 
918, par. 2, 919, 920, and 923, par. 2, are not subject to prescrip- 
tion. 


SECOND TITLE. 


Acquisition and Loss of Ownership of Land. 


925. The real agreement of the alienor and the acquirer neces- 
sary according to 873 for the transfer of ownership of land (i.e., a 
conveyance by agreement) must be declared at the land registry 
office in the presence of both parties simultaneously (d). 

A conveyance by agreement made subject to any condition or 
limitation of time is of no effect. 


926. If the alienor and the acquirer have agreed that the 
alienation shall extend to the accessories of the land (e), the 
acquirer acquires ownership of the land and of its accessories 
existing at the time of the acquisition, in so far as they belong to 
the alienor. In case of doubt it is to be presumed that the aliena- 
tion extends to the accessories. 

If, by virtue of the alienation, the acquirer acquires possession of 
accessories which do not belong to the alienor, or which are subject 
to rights of third parties, the provisions of 932 to 936 apply; the 
question as to the good faith of the acquirer is determined by his 
state of knowledge at the time of obtaining possession. 


927. The owner of a piece of land may, if for thirty years the 
land has been in the proprietary possession (/) of another, be 
excluded from his rights by means of public summons(g). The 
time of possession is reckoned in the same manner as the period for 
acquisition of a moveable by usucapion (4). If the owner has been 
registered in the land register the public summons is permissible only 


wee ee - .._. — -— ——— on —_ -- — - = ee m 


(d) Cf. 125, 313; and I. A., Art. 143. 

(e) See 97, 98. 

(f) Cf. 872. 

(g) The procedure is regulated by 1003 et seg. of the Code of Civil 
Procedure. 

(h) See 937, 938. 
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if he is dead or has disappeared (#) and within thirty years no 
registration in the land register which requires the consent of the 
owner has been made. 

The person who has obtained the decree for exclusion acquires 
ownership by causing himself to be registered in the land register 
as owner. 

If, before the issue of the decree for exclusion a third party has 
been registered as owner, or an objection to the correctness of the 
land register has been registered on account of the ownership of a 
third party, the decree is inoperative as against such third party. 


928. The ownership of a piece of land may be given up by the 
owner declaring the abandonment at the land registry office and 
the abandonment being registered in the land register. 

The right to appropriate the abandoned land belongs to the 
Treasury of the State in whose territory the land is situate (A). 
The Treasury acquires ownership by causing itself to be registered 
in the land register as owner. 


THIRD TITLE. 
Acquisition and Loss of Ownership of Moveables. 


I.—Transfer. 


929. For the transfer of ownership of a moveable it is neces- 
sary that the owner deliver the thing to the acquirer and make 
a real agreement with him that the ownership shall pass. If 
the acquirer is in possession of the thing the real agreement as to 
the passing of ownership is sufficient. 


930. Where the owner is in possession of the thing, a real 
agreement between him and the acquirer relating to a legal relation 
whereby the acquirer acquires indirect possession takes the place of 
delivery. 


931. Where a third party is in possession of the thing, assign- 


ee 


(7) And has been declared dead. See 13—17. 
(k) See I. A., Art. 129. 


ACQUISITION AND LOSS OF OWNERSHIP OF MOVEABLES. 209 


ment (/) by the owner to the acquirer of the claim for the return 
of the thing takes the place of delivery. 


932. By an alienation made under 929 the acquirer becomes 
owner even though the thing does not belong to the alienor (m), 
unless he is in bad faith (n) at the time at which according to these 
provisions he would acquire ownership (0). In the case provided 
for by 929, sentence 2, this applies, however, only where the 
acquirer had obtained possession from the alienor (p). 

The acquirer is in bad faith if it is known to him, or unknown 
in consequence of gross negligence, that the thing does not belong 
to the alienor (g). 


933. Where a thing alienated under 930 does not belong to the 
alienor, the acquirer becomes owner if the thing be delivered to him 
by the alienor, unless he is in bad faith at the time of delivery (r). 


934. Where a thing alienated under 931 does not belong to 
the alienor, the acquirer becomes owner, if the alienor is: indirect 
possessor (8) of the thing, at the time of the assignment of the 
claim to possession, or at the time at which the aoquirer acquires 
possession from a third party in all other cases (£), unless the 
acquirer is in bad faith (u) at the time of the assignment or of the 
acquisition of possession. 


(2) Cf. 398 et seq. 

(m) Things which have been stolen or lost, or which have otherwise become 
missing are not subject to this provision. 935. 

(n) The owner has the onus probandi. 

(0) I.e., at the time of delivery of the thing to him, or where he is already 
in possession of the thing before acquiring its ownership, at the time of the 
formation of the real agreement with the alienor. Cf. 929. 

(p) E.g., in the capacity of lessee. 

(7) The same rule obtains also in the case where the acquirer has acquired 
the thing by virtue of a voidable juristic act which has been avoided, and he 
knew or ought to have known of its voidability (cf. 142, par. 2) at the time 
when the juristic act was entered into. 

(r) The fact that he was in bad faith at the time of alienation is immaterial. 

(8) Cf. 868. 

(£) Z.e., in all cases where the alienor has neither direct nor indirect 
possession of the thing. 

(u) See note (r) to 933. 


W. P 
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935. Ownership may not be acquired under 932 to 934 if the 
thing has been stolen from the. owner, or has been lost, or has 
otherwise become missing. Where the owner was only indirect 
possessor (x), the same rule applies if the thing has been missed by 
the possessor. 

These provisions do not apply to money or instruments to 
bearer, nor to things which are alienated by means of public 
auction. 


936. If an alienated thing is subject to the right of a third 
party (y), the right is extinguished upon the acquisition of owner- 
ship. This applies, however, in the case provided for by 929, 
sentence 2, only if the acquirer had obtained possession from the 
alienor (s). If the alienation is made under 930, or if the thing 
alienated under 931 was not in the indirect possession (a) of the 
alienor, the right of the third party is not extinguished until the 
acquirer obtains possession of the thing by virtue of the aliena- 
tion. 

The right of the third party is not extinguished, if at the time 
which is material according to par. 1 the acquirer is in bad faith (4) 
in respect of the right. 

If in the case provided for by 931 the right belongs to the third 
possessor, it is not extinguished even in respect of an acquirer in 
good faith. 


II.—Usucapion. 


937. A person who has a moveable for ten years(c) in his 
proprietary possession (d) acquires ownership thereof (usucapion). 


(a) Cf. 868. 

(y) E.g., a right of pledge or a usufruct. 

(z) E.g.. in the capacity of lessee. 

(a) Cf. 868. 

(d) J.e., uf the right of the third party is known to him or unknown to him 
as a result of gross negligence. 

(c) Without interruption. 

(d) Cf. 854, 872. The possessor has to prove that he has possessed the 


thing as his own. The mere fact of possession is sufficient; there need not 
be any justa causa for the possession. 


ACQUISITION AND LOSS OF OWNERSHIP OF MOVEABLES. 211 


Usucapion is excluded if the acquirer was in bad faith (e) at the 
time of acquiring proprietary possession, or if he subsequently (/) 
learns that the ownership does not belong to him. 


938. If a person has had a thing in his proprietary possession 
at the beginning and at the end of a period, it is presumed that 
his proprietary possession has been continuous in the intermediate 
time (9). 


939, Usucapion may not begin and, where it has begun, may 
not be continued, so long as the prescription of the claim of 
ownership is suspended (7), or the provisions of 206, 207 prevent 
its completion. 


940. Usucapion is interrupted by the loss of proprietary 
possession (7). , 

It is deemed to be no interruption, if the proprietary possessor 
has lost his proprietary possession against his will and has 
recovered it within one year, or by means of action brought 
within such period (f). 


941, Usucapion is interrupted, if the claim of ownership (/) be 
enforced in court against the proprietary possessor (m), or, in case 
of indirect possession, against the possessor who derives his right 
to poseession from the proprietary possessor; the interruption 
operates, however, only in favour of the person who has brought it 


(e) I.e., if, at the time of the acquisition of proprietary possession, he 
knew or did not know, as a result of gross negligence, that he did not acquire 
ownership, or if he acquired the thing by a voidable juristic act which was 
subsequently avoided, and he knew or ought to have known of its voidability 
(see 932, par. 2; 142, par. 2) at the time when the juristic act was entered 
into. The person disputing the usucapion of the thing has to prove the 
absence of good faith on the part of the possessor. 

(f) I.e, at any time within the period of ten years. 

(g) The presumption is rebuttable. 

(h) See 985, 202—204. 

(i) See 872, 856. 

(k) The same rule applies to all cases where possession is recovered by 
means of unlawful interference. 

(2) See 985. 

(m) See 872, 868. 


P2 
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about. The provisions of 209 to 212, 216, 219, 220, applicable to 
prescription, apply mutatis mutandis. 


942. If usucapion is interrupted, the time which has elapsed 
before the interruption is not taken into consideration; a new 
usucapion may not begin until after the termination of the inter- 
ruption. 


943. If a thing comes into the proprietary possession of a 
third party by succession in title (x), the time of usucapion which 
has elapsed during the possession of the predecessor in title is 
reckoned in favour of such third party. 


944. The time of usucapion which has elapsed in favour of a 
possessor of an inheritance (0) is reckoned in favour of the heir. 


945. Upon the acquisition of ownership by usucapion all rights 
of third parties over the thing created before the acquisition of 
proprietary possession (p) are extinguished, unless the proprietary 
possessor, at the time of acquiring proprietary possession, was in 
bad faith (g) in respect of such rights, or subsequently (7) learns of 
their existence. The period of usucapion must have elapsed also 
in respect of the rights of such third parties; the provisions of 939 
to 944 apply mutatis mutandis. 


= 





(n) No matter whether by way of inheritance or by virtue of a juristic 
act (sale, gift, &c.). 

(0) See 2018. 

(p) I.e., before the beginning of the usucapion, 

(g) He is deemed to be in bad faith, if he knows or does not know, asa 
result of gross negligence, that the thing is subject to the rights of third 
parties. The burden of proving bad faith on the part of the proprietary 
possessor is upon such third parties. 

(r) I.e., at any time within the period of ten years. Cf. 987. 
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III.—Incorporation—Confusion—Specification. 


946. If a moveable be attached to a piece of land in such 
manner (s) that it becomes an essential component part thereof (£), 
the ownership of the land extends to such moveable (w). 


947, If moveables become attached to each other in such 
manner (s) that they become essential component parts (f) of a 
single thing, the former owners become co-owners (x) of such 
thing ; their shares are determined in proportion to the value 
which such moveables had at the time of incorporation. 

If one of the things is to be regarded as the principal thing (y), 
the owner of the principal thing acquires sole ownership. 


948. If moveables become inseparably mixed or confused with 
each other, the provisions of 947 apply mutatis mutandis. 

It is equivalent to inseparableness, if the mixed or confused 
things could be separated only through disproportionate outlay. 


949. If the ownership of a thing is extinguished under 946 to 
948, all other rights over the thing are also extinguished. If the 
owner of the thing which is subject to the rights acquires 
co-ownership, these rights continue to exist over the share which 
takes the place of the thing. If the owner of the thing which is 
subject to the rights becomes sole owner, these rights extend to the 
thing annexed. 


950. A person, who by manufacture or transformation of one 
or several materials (s) produces a new moveable, acquires ownership 
of the new thing, unless the value of the manufacture or trans- 
formation is materially less than the value of the material. 
Writing, drawing, painting, engraving, or any other similar 


(s) The cause of their becoming so attached to each other is entirely 
immaterial, 

(t) Cf. 93—95. 

(u) For the rights of the owner of such moveable, see 951. 

(x) Cf. 1008, 

(y) Cf, 97. 

(z) Belonging to another, wholly or in part. 
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manipulation of the surface of a thing are equivalent to manu- 
facture. 

Upon the acquisition of the ownership of the new thing all 
rights over the material are extinguished. 


951. A person who is deprived of any right under the provisions 
of 946 to 950 may demand the person in whose favour the altera- 
tion of right takes place, to make compensation in money under 
the provisions relating to the return of unjustified benefits (a). 
Restoration to the former condition may not be demanded. 

The provisions relating to the obligation to make compensation 
for unlawful acts (J), and the provisions relating to reimbursement 
of outlay incurred (c) and to the mght of removing an attach- 
ment (d) remain unaffected. In the cases provided for by 946, 947, 
the right to remove an attachment under the provisions applicable to 
a possessor’s right of removal against an owner (e) is exercisable, 
even though the incorporation has not been effected by the 
possessor of the principal thing. 


952. The ownership of a certificate of indebtedness issued for a 
claim belongs to the creditor. The right of any third party in the 
claim extends to such certificate. 

The same rule applies to documents relating to other rights 
whereby an act of performance may be demanded, e.g., certificates 
of hypotheca, land charge, and annuity charge. 


IV.—Acquisition of Products and other Component Parts of a 
Thing. 
953. Products (7) and other component parts (9) of a thing 
belong to the owner of the thing even after their separation from 


the thing, in so far as a contrary intention does not appear from 
954 to 957 (A). 


954. A person who, by virtue of a right over a thing belonging 


(a) Cf. 812 ef seq. (e) Cf. 997. 
(b) Cf, 823 et seq. (f) Cf. 99. 
(c) Cf. 256, 273, 292, 994 et seq. (g) Cf. 93—96. 


(d) Cf. 258. (h) Cf. I. A., Art. 181, par. 2. 
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to another (i), is entitled to appropriate to himself products or other 
component parts of the thing, acquires the ownership of them 
upon their separation from the thing (X), subject to the provisions 
of 955 to 957. 


955. A person who is in proprietary possession of a thing (?) 
acquires the ownership of its products and other component 
parts (m) which are deemed to be its fruits, upon their separation 
from the thing (4), subject to the provisions of 956, 957. The 
acquisition is excluded if the proprietary possessor is not entitled to 
proprietary possession, or if another person by virtue of a right 
over the thing is entitled to take its fruits, and the proprietary 
possessor was in bad faith (r) at the time of acquiring proprietary 
possession, or learns of any defect in his title before the separation. 

A person who possesses a thing for the purpose of exercising a 
right of use over it is in the same position as a proprietary 
possessor. 

The provision of 940, par. 2, applies mutatis mutandis to pro- 
prietary possession and the possession which is equivalent to it (0). 


956. Where the owner permits another to appropriate to him- 
self products or other component parts of the thing, the latter 
acquires ownership in them, if the possession of the thing is relin- 
quished to him, upon separation (X) ; otherwise upon taking posses- 
sion(y). If the owner is bound to give such permission (7) he may 
not revoke it so long as the other remains in possession of the thing 
relinquished to him. . 

The same rule applies if the permission is given not by the 
owner, but by another person to whom products or other com- 
ponent parts of a thing belong after separation. 


957. The provisions of 956 apply even if the person who 
permits appropriation by another is not entitled to do so, unless 





(i) E.g., usufruct. 

(k) Whether the separation is brought about by his own act, or by the act 
of a third party, or by natural force, is immaterial. 

(7) Cf. 872. 

(m) Cf. 93 et seg., 99 et seq. 

(n) Cf. 932, par. 2. 

(0) See the preceding paragraph. 

(p) Of, 854. 

(g) E.g., by the terms of a lease. 
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the other, where possession of the thing is relinquished to him, at 
the time of such relinquishment, otherwise at the time of taking 
possession of the products or other component parts, is in bad 
faith (r), or learns of any defect in his title before separation. 


V.—Appropriation. 


958, A person who takes proprietary possession of an ownerless 
moveable (s) acquires ownership of such moveable. 

Ownership is not acquired if the appropriation is forbidden by 
law (¢), or if by taking possession the right of another to appro- 
priate the moveable is violated. 


959. A moveable becomes ownerless if the owner gives up its 
possession with the intention of renouncing its ownership (ts). 


960. Wild animals are ownerless, so long as they have their 
freedom. Wild animals in zoological collections and fishes in 
ponds or other enclosed private waters (7) are not ownerless. 

If a captured wild animal regains its freedom, it becomes 
ownerless, unless the owner pursue the animal without delay, or 
gives up the pursuit. 

A tame animal becomes ownerless if it gives up the habit of 
resorting to its appointed place (y). 


961, If a swarm of bees migrates, they become ownerless, 
unless the owner pursue them without delay, or gives up the 
pursuit. 


962. The owner of a swarm of bees may, in pursuit of them, 
enter upon the land of another. If the swarm has entered an 
unoccupied hive belonging to another person, the owner of the 





(r) Cf. 932, par. 2. 

(8) On the appropriation of ownerless immoveables, see 928. 

(t) See, for instance, 368 (11) of the Criminal Code. 

(u) Of. 856. 

(x) The question as to what are ‘‘ enclosed private waters” is determined 
according to the laws of the several States. See I. A., Art. 65. 

(y) This clause refers only to tame wild animals. Domestic animals are 
treated just as any other moveables. 
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swarm, for the purpose of securing them, may open the hive and 
take out or break out the combs. He shall make compensation for 
any damage arising therefrom. 


963. If swarms belonging to several owners coalesce after 
swarming, the owners who have pursued their swarms become 
co-owners (2) of the united swarms when secured ; their shares are 
determined according to the number of the swarms pursued. 


964. If a swarm has entered an occupied hive belonging 
to another person, the ownership and all other rights in the bees 
which were occupying the hive extend to the swarm which has 
entered. The ownership and all other rights in the entering 
swarm are extinguished (a). 


VI.—Finding. 


965. A person who finds a lost thing and takes possession of it 
shall give notice without delay to the loser, or the owner, or any 
other person entitled to receive it. 

If the finder does not know the persons who are entitled to 
receive it, or if their residence is unknown to him, he shall without 
delay give notice to the police authority of the finding and of the 
circumstances which may be material for the discovery of the 
persons entitled to receive the thing. If the thing is not worth 
more than three marks, notification is not required. 


966. The finder is bound to keep the thing in his custody (0). 

If the destruction of the thing is to be apprehended, or if its 
custody involves disproportionate expense, the finder shall cause 
the thing to be sold by public auction. Before the auction notice 
shall be given to the police authority. The proceeds take the 
place of the thing (c). 





(z) Cf. 1008 et seg. 

(a) The owner of the entering swarm has no claim for compensation 
against the owner of the hive. 

(b) The finder is not bound to take possession of the thing, but once he 
has taken possession of it, he is bound to keep it in his custody. 

(c) J.e., he is bound to keep the proceeds in his custody. 
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967. The finder is entitled and, upon direction by the police 
authority, bound to deliver the thing or the proceeds of the auction 
to the police authority. 


968. A finder is responsible only for wilful default and gross 
negligence. 


969. A finder, by returning the lost thing to the loser, is dis- 
charged from liability as against all other persons entitled to 


receive it. 


970. If the finder, for the purpose of keeping or preserving the 
thing, or for the purpose of discovering some one entitled to receive 
it, incurs any outlay which he may consider necessary under the 
circumstances, he may require reimbursement from the person who 
is entitled to receive it (d). 


971. The finder may demand a reward from the person entitled 
to receive the thing. The reward amounts to five per cent. of the 
value of the thing up to three hundred marks, and one per cent. on 
value in excess; in the case of animals one per cent. If the thing 
has a value only for the person entitled to receive it, the reward 
shall be determined in an equitable manner. 


The claim is barred if the finder violates the duty of giving 
notice (e), or conceals the finding upon inquiry being made. 


972, The provisions of 1000 to 1002 applicable to the claims of 
a possessor against an owner on account of outlay incurred apply 
mutatis mutandis to the claims specified in 970, 971. 


973. Upon the lapse of one year from the notice of the finding 
to the police authority the finder acquires ownership of the 
thing (/), unless within such period a person entitled to receive it 
has become known to the finder, or has notified the police authority 
of his right. Upon the acquisition of ownership all other rights 
over the thing are extinguished (9). 


(d) Cf. 256, 273. 

(e) Cf. 965, 

(/) A finder acquires ownership even in respect of a thing which has been 
delivered to the police. See 975 and 976, par. 2. 

(7) Nevertheless the finder is, within three years after the acquisition of 


w— 
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If the thing is not worth more than three marks, the period of 
one year begins to run from the date of the finding. The finder 
does not acquire ownership, if he conceals the finding upon inquiry 
being made. The notification to the police authority of a right 
does not prevent the acquisition of ownership. 


974. If, before the expiration of the period of one year, persons 
entitled to receive the thing have become known to the finder, orif 
they have in due time notified the police of their rights in the case 
of a thing worth more than three marks, the finder may, under the 
provisions of 1003, call upon them to make a declaration whether 
or not they will satisfy the claims which he has under 970 to 972. 
Upon the expiration of the period for the declaration the finder 
acquires ownership, and all other rights over the thing are extin- 
guished, unless the persons entitled to receive the thing duly 
declare themselves ready to satisfy the claims. 


975. The rights of the finder are not affected by delivery of the 
thing or of the proceeds of its sale by auction to the police 
authority. If the police authority cause the thing to be sold by 
auction, the proceeds take the place of the thing. The police 
authority may restore the thing or the proceeds to a person 
entitled to receive it only with the consent of the finder. 


976. If the finder waives before the police authority his right to 
acquire ownership of the thing, his right passes to the communal 
authority of the place of finding. 

If the finder, after delivery of the thing or the proceeds of its 
sale by auction to the police authority, has acquired ownership 
under the provisions of 973, 974, the ownership passes to the 
communal authority of the place of finding, unless the finder 
demands return of the thing or of the proceeds before the expira- 
tion of a fixed period allotted to him by the police authority. 


977. If a person is deprived of any right under the provisions 
of 973, 974, 976, he may, under the provisions relating to the 
return of unjustified benefits, demand the finder in the cases 
provided for by 973, 974, or the communal authority in the case 


ownership, bound to return whatever benefits he may have received during 
such period. See 977. 
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provided for by 976, to return whatever (/) the finder or the com- 
munal authority has obtained through the change of title. The 
claim is extinguished upon the expiration of three years after the 
transfer of ownership to the finder or the communal authority, 
unless the claim has been enforced in court within such period. 


978, A person who finds and takes possession of a thing in the 
business rooms or vehicles of transport of a public office or com- 
mercial agency serving for public transportation, shall deliver the 
thing without delay to the office or commercial agency, or to one 
of their officials. The provisions of 965 to 977 do not apply. 


979. The office or commercial agency may cause the thing 
delivered to them to be sold by public auction. Public offices and 
commercial agencies of the Empire, of the States or of the com- 
munes may cause the auction to be held by one of their officials. 

The proceeds take the place of the thing. 


980. The auction is not permissible until after the persons 
entitled to receive the thing have been summoned by a public 
advertisement of the finding to give notice of their rights within 
a fixed period and the period has elapsed; it is not permissible if 
notice has been given in due time. 

The advertisement is not necessary if destruction of the thing 
is to be apprehended, or its custody would involve disproportionate 
expense. 


981, If three years have elapsed since the expiration of the 
period fixed in the advertisement, and if no one entitled to receive 
the thing has given notice of his right, the proceeds of the auction 
accrue to the Treasury of the Empire in the case of Imperial offices 
and agencies; to the Treasury of the State in the case of State 
offices and agencies; to the communal authority in the case of 
communal offices and agencies; and in the case of commercial 
agencies conducted by a private person to such person. 

If the auction has been held without the public advertisement, 
the three years’ period does not begin to run until after the persons 


(h) This may be the thing itself, or the proceeds realized from a sale of 
the thing by auction. 


»- 
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entitled to receive the thing have been summoned by a public 
advertisement of the finding to give notice of their rights. The 
same rule applies if money found has been handed over to the 
proper authority. 

The costs shall be deducted from the amount to be handed over. 


982. The advertisement prescribed in 980, 981 is made accord- 
ing to the provisions enacted by the Federal Council in the case of 
Imperial offices and agencies, or by the central authority of a State 
in all other cases. 


983. If a public office is in possession of a thing which it is 
bound to deliver to a person without the obligation resting upon any 
contract, and if the person entitled to receive it or his residence is 
unknown to the office, the provisions of 979 to 982 apply mutatis 
mutandis. 


984, If a thing is discovered which has been so long concealed 
that its owner can no longer be found (\.e., treasure trove), and in 
consequence of the discovery is taken possession of by the dis- 
coverer, the ownership as to one moiety is acquired by the dis- 
coverer, and as to the other moiety by the owner of the thing 
wherein the treasure trove was concealed. 


FOURTH TITLE. 


Claims Arising from Ownership (1). 
985. The owner of a thing may demand its return from any 
possessor (f'). 


986. The possessor may refuse to return the thing if he or the 
indirect possessor (/) from whom he derives his right to possession 
is entitled to the possession as against the owner. If the indirect 








(i) The claims dealt with under this title are: (1) claims for the return of 
a thing (985); (2) claims for the removal of interference with rights of 
ownership; and (3) claims for searching for and removing a thing situate 
upon the land of another. 1005. 

(k) No matter whether he is a direct or indirect possessor. 

(7) Cf. 868. 
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possessor is not authorised as against the owner to surrender pos- 
session to the possessor, the owner may require the possessor to 
return the thing to the indirect possessor, or, if the latter cannot or 
will not resume possession, to himself. 

The possessor of a thing which has been alienated under 931 by 
assignment of the claim for its return, may set up against the new 
owner any defences which he has against the assigned claim. 


987. A possessor shall return to the owner the emoluments 
which he draws after action commenced. 

If the possessor after action commenced does not draw emolu- 
ments which he might draw according to the rules of proper 
husbandry, he is bound to compensate the owner in so far as 
fault (m) is imputable to him. 


988. If a possessor who possesses a thing as belonging to him, 
or for the purpose of exercising over the thing a right of use 
which does not actually belong to him, has acquired the possession 
gratuitously, he is bound as against the owner to return the 
emoluments which he has drawn before action commenced, under 
the provisions (7) relating to the return of unjustified benefits. 


989. The possessor, from the date of action commenced, is 
responsible to the owner for any damage which arises by reason of 
the fact that the thing, in consequence of his fault, deteriorates, 
perishes, or cannot be returned by him for any other reason (0). 


990. If the possessor, at the time of acquiring possession, was 
in bad faith (y), he is liable to the owner under the provisions of 
987, 989, as from the time of the acquisition. If the possessor 
subsequently (g) learns that he is not entitled to possession, he is 
liable in the same manner as from the time of obtaining the 
knowledge. 

A more extensive liability of the possessor on account of de- 
fault (7) remains unaffected (s). 


(m) Cf. 276. 

(n) 812 et seq. 

(0) E.g., alienation of the thing by the possessor. 

(p) Cf. 932, par. 2. 

(q) Cf. note (/) to 937. 

(r) Cf. 284—290. 

(s) A bond fide possessor is liable only under 987—989; and 991, par. 2. 


rn 
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991. If a possessor (¢) derives his right to possession from an 
indirect possessor (u), the provisions of 990 apply in respect of 
emoluments only if the conditions of 990 exist with reference to 
the indirect possessor also, or if action has been commenced against 


him. 


If the possessor was in good faith at the time of acquiring pos- 
session he is, nevertheless, responsible to the owner as from the 
time of acquiring possession, for the damage specified in 989, in so 
far as he is responsible to the indirect possessor. 


992. If possessor has obtained possession by unlawful inter- 
ference (7) or by a criminal act, he is lable to the owner under the 
provisions relating to compensation for unlawful acts (y). 


993. If the conditions specified in 987 to 992 do not exist, the 
possessor shall, under the provisions relating to the return of un- 
justified benefits-(s), return the fruits which he has drawn, in so 
far as such fruits are not to be regarded as the produce of the thing 
according to the rules of proper husbandry; for the rest he is 
neither bound to return emoluments nor to make compensation for 
them. 


For the time for which the emoluments remain with the possessor, 
the provisions of 101 apply. 


994. The possessor may require from the owner reimbursement 
for the necessary outlay (a) incurred upon the thing. He shall 
not, however, be reimbursed for the ordinary costs of preservation 
for the time for which the emoluments remain with him. 

If, after action commenced or after the creation of the liability 
specified in 990, the possessor incurs necessary outlay, the duty of 
the owner to make reimbursement is determined according to the 
provisions relating to management of affairs without mandate (0). 


(t) I.e., a mald fide possessor. 

(u) Cf. 868. 

(x) Cf. 858. 

(y) Cf. 823 ei seg., especially 848 and 849. 
(2) Cf. 812 et seq. 

(a) Cf. 256, 273, 995, 996. 

(b) See 683, 684. 
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995. Necessary outlay within the meaning of 994 includes also 
any payments which the possessor has made on account of charges 
on the thing. For the time for which the emoluments remain 
with the possessor, he is entitled to be reimbursed only for pay- 
ments on such extraordinary charges as are deemed to be imposed 
upon the corpus of the thing. 


996, Tho possessor may require reimbursement for unnecessary 
outlay only where it is incurred before action commenced, and 
before the creation of the liability specified in 990, and the value 
of the thing is increased by such outlay at the time at which the 
owner recovers the thing. 


997. If the possessor has attached to the thing another thing as 
an essential component part (c) he may separate and retain it. 
The provisions of 258 apply. 

The right to separate the thing is barred if the possessor may 
not require reimbursement of outlay under 994, par. 1, sentence 2, 
or if the separation is of no use to him (d), or if he is reimbursed 
for at least the value which the component part would have for 
him after the separation. 


998. If a piece of agricultural land is to be returned the owner 
shall make reimbursement for any outlay which the possessor has 
incurred upon fruits which are not yet gathered, but are, according 
to the rules of proper husbandry, to be gathered before the end 
of the agricultural year (e), in so far as such outlay is incurred in 
accordance with the rules of proper husbandry and does not 
exceed the value of the fruits (/). 


999. A possessor may demand reimbursement of outlay 
incurred by a former possessor whose successor in title he has 
become, to the same extent as the former possessor could have 
demanded it, if he had had to return the thing. 


(c) Cf. 93—95. 

(d) The onus proband: is upon the owner, The ‘‘use” need not have a 
money value; a mere sentimental value is enough. 

(e) The period of the “agricultural year” is to be determined in each case 
according to the kind of fruits. 

(f) This provision applies even in favour of a mald fide possessor. 
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The obligation of the owner to make reimbursement of out- 
lay extends also to outlay which had been incurred before he 
acquired the ownership. 


1000, The possessor may refuse to return the thing until his 
claim for reimbursement of outlay is satisfied. He does not have 
a right of lien (g) if he has obtained the thing by a wilful 
unlawful act (A). 


1001. The possessor may enforce his claim for reimbursement 
of outlay only if the owner recovers the thing, or ratifies (i) the 
outlay. Before the time of ratifying the outlay, the owner may 
relieve himself of the claim by returning the thing recovered. The 
ratification is deemed to have been given, if the owner accepts the 
thing offered to him by the possessor with reservation of the 
claim. 


1002, If the possessor returns the thing to the owner, the 
claim for reimbursement of outlay is extinguished upon the 
expiration of one month, or in the case of land upon the expiration 
of six months, after the return of the thing, unless within such 
period the claim is enforced in court, or the owner ratifies the 
outlay. 

The provisions of 203, 206, 207 applicable to prescription apply 
mutatis mutandis to these periods (x). 


1003, The possessor may summon the owner, stating the amount 
required as reimbursement, to declare within a fixed reasonable 
period whether or not he ratifies the outlay. After the expiration 
of the period the possessor is, if ratification is not made in due time, 
entitled to seek satisfaction out of the thing under the provisions 
relating to sale of pledges (/), or, in the case of land, under the 
provisions relating to compulsory execution on immoveable pro- 


perty (m). 





(g) Cf. 273, 274. 

(h) Cf. 823 ei seq. 

(7) Cf. 182 ei seg. 

(k) I.e., the periods of one month and six months specified in the preceding 
paragraphs. 

(7) Cf. 1228 et seq. 

(m) See Act of March 24th, 1897, relating to compulsory auction and 
compulsory management. 


WwW. Q 
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If the owner disputes the claim before the expiration of the 
period, the possessor may satisfy himself out of the thing only if, 
after a determination by a non-appellable decree of the amount of 
the outlay, he has summoned the owner to make a declaration 
within a fixed reasonable period, and the period has expired ; the 
right to seek satisfaction out of the thing is barred, if ratification 
is given in due time. 


1004. If ownership is impaired in any other way than by 
deprivation or withholding of possession, the owner may require 
the disturber toremove the injury. If a continuance of the injury 
is to be apprehended, the owner may apply for an injunction. 

The claim is barred if the owner is bound to submit to the 
injury. 


1005. If a thing is situated upon land which is in the posses- 
sion of a person other than the owner of the thing, the latter has 
against the possessor of the land the claim specified in 867. 


1006, It is presumed (n) in favour of a possessor of a moveable 
that he is owner of such moveable. This does not apply, however, 
as against a former possessor from whom the thing has been stolen, 
or who has lost it, or has otherwise been deprived of it, unless it is 
money or an instrument payable to bearer. 

It is presumed (7) in favour of a former possessor of a moveable 
that he was owner of such moveable during the time of his 
possession. 

In the case of indirect possession the presumption applies to the 
indirect possessor (0). 


1007. A person who has had a moveable in his possession may. 
require the return of the thing from its possessor, if the latter was 
in bad faith at the time of acquiring possession. 

If the thing was stolen from the former possessor, or was lost, or 
if he was otherwise deprived of it, he may require its return even 
from a possessor in good faith, unless the latter is owner of the 
thing, or had been deprived of possession of the thing before the 





(n) The presumption is rebuttable. 
(0) Cf. 868. 
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time of possession of the former possessor. This provision does not 
apply to money nor to instruments payable to bearer. 

The claim is barred if the former possessor was in bad faith at 
the time of acquiring possession, or if he has relinquished possession. 
For the rest the provisions of 986 to 1003 apply mutatis mutandis. 


FIFTH TITLE. 
Co-otenership. 


1008. If the ownership of a thing belongs to several persons by 
undivided shares (p) the provisions of 1009 to 1011 apply. 


1009, The thing held in co-ownership may be charged with 
rights even in favour of one of the co-owners. 

The charging of a piece of land held in co-ownership with rights 
in favour of the owner for the time being of another piece of land, 
or the charging of another piece of land with rights in favour of 
the owners for the time being of the land held in co-ownership is not 
excluded by reason of the fact that the other land belongs to one 
of the owners of the land held in co-ownership. 


1010. If the co-owners of a piece of land have regulated the 
management and use of the land, or have excluded permanently 
or temporarily the right to demand partition (9) or prescribed a 
term of notice, the arrangement made is not effective as against a 
successor in title of one of the co-owners unless it has been en- 
tered in the land register as a right with which the share is 
charged. 

The claims specified in 755, 756 may not be enforced against 
a successor in title of one of the co-owners unless they have been 
entered in the land register. 





(p) The provisions of 742—758 relating to community of ownership apply 
also to co-ownership by undivided shares, unless a contrary intention appears 
from 1009—1011. The German conception of co-ownership by undivided 
shares is that each of the co-owners is sole owner, not of the whole thing, but 
of his share in the thing. The code contains, however, no provisions as to 
co-ownership by divided shares. 

(g) In the absence of any agreement to the contrary, each of the co-owners 
has a right to demand partition at any time. Seo 749, par. 1. 


Q2 
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1011. Every co-owner may enforce as against third parties any 
claims arising from ownership in respect of the entire thing ; the 
claim for return of the thing, however, only subject to the 
conditions specified in 432. 


FOURTH SECTION. 
HERITABLE BUILDING RIGHTS. 


1012. A piece of land may be charged with a right (r) in such 
manner that the person in whose favour the right is created has an 
alienable and heritable right (s) to have a structure (¢) upon or 
beneath the surface of such land (i.e., a heritable building right). 


1013. A heritable building right may be extended to the use of 
a part of the land not necessary for the structure, if it affords an 
advantage for the use of the structure (u). 


1014. The limitation of a heritable building right to a part of 
a building, e.g., to one particular story, is not permissible (x). 


1015. The real agreement between the owner and the acquirer 
necessary according to 873 for the creation of a heritable building 
right must be declared at the land registry office, both parties 
being simultaneously present. 


1016, A heritable building right is not extinguished by the 
destruction of the structure (y). 


(r) The provisions of 873 et seg. apply. 


(s) The right must be heritable, although it may be created for a definite 
time. 

(t) The “structure” (Bauwerk) need not necessarily be a “ building” 
(Gebäude). 

(u) E.g., garden, court-yard. 

(x) Similarly the limitation of a heritable building right to a fractional 
part of a building is not permissible. Of., however, Arts. 131, 182 of the I. A. 

(y) That is to say, the person having such right is entitled, though by no 
means bound, to restore the struoture. 
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1017. The provisions relating to land apply to heritable building 
rights. 

The provisions applicable to acquisition of ownership and to 
claims arising from ownership (z) apply mutatis mutandis to heri- 
table building rights. 


Firta SEeEcrion. 


SERVITUDES, 


FIRST TITLE. 


Real Servitudes. 


1018. A piece of land may be charged with a right (a) in favour 
of the owner for the time being of another piece of land in such 
manner that the latter may use the land in certain ways, or that 
certain acts may not be done on the land, or that the exercise of a 
right is excluded which arises from the ownership of the servient 
tenement in respect of the other land (i.e., a real servitude). 


1019. A real servitude may consist only in a right which 
affords an advantage (5) for the use of the dominant tenement. 
The extent of the servitude cannot be stretched beyond the measure 
resulting from this. 


1020. In the exercise of a real servitude the person entitled to 
it shall, as far as possible, pay regard to the interest of the owner 
of the servient tenement. If he maintains any structure upon the 
servient tenement for the exercise of the servitude, he shall main- 
tain it in an orderly condition so far as the interest of the owner 
demands. 


1021. If the exercise of a real servitude involves the erection of 
a structure upon the servient tenement, it may be required that the 


nt mn 


(z) I.e., 94—98, 303, 313, 416, 435, 436, 446, 477, 559 et seq., 565, 566, 571, 
873 et seq., 905 ei seq., 925—928, 946, 985 et seg., 1018 et seq., 1031, 1094 ed seg., 
1105 et seg., 1113 et seg. 

(a) 873, par. 1. 

(b) Mere pleasure (Annehmlichkeit) is also an ‘‘advantage” within the 
meaning of this provision. 
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owner of such tenement has to maintain the structure (c) so far as 
the interest of the person entitled demands. If the owner has a 
right to the common use of the structure, it may be required 
that the person entitled has to maintain the structure so far as is 
necessary for the owner’s exercise of the right of use. 

The provisions relating to perpetual charges on land (d) apply 
mutatis mulandis to such duty of maintenance. 


1022. Where a real servitude consists in a right to maintain a 
structure upon a structure of the servient tenement, the owner of 
the servient tenement shall, unless it is otherwise provided, 
maintain his structure so far as the interest of the person entitled 
demands. The provision of 1021, par. 2, applies also to such 
duty of maintenance. 


1023. Where the exercise for the time being of a real servitude 
is limited to a part of the servient tenement (e), the owner may 
require the exercise of the servitude to be transferred to another 
place equally suitable for the person entitled, if the exercise of it 
in the former place is especially onerous to him ; he shall bear and 
advance the cost of the transfer. This applies even where the 
part of the land to which the exercise of the servitude is limited is 
specified by juristic act. 

The right to the transfer may not be excluded or limited by 
juristic act. 


1024. Where a real servitude conflicts with another real servitude 
or other right of use of the land (/) in such manner that the rights 
cannot or cannot completely be exercised concurrently, and if the 
rights have equal rank (g), either of the entitled parties may 
require the exercise of the rights to be regulated in an equitable 
manner, having regard to the interests of all the parties concerned. 


— 


(c) J.e., the owner of the seıvient tenement may be bound to do a positive 
act. 

(d) See 1105 e¢ seg., especially 1107 and 1108. 

(e) As, e.g.,in the case of a right of way. 

(f) E.g., & heritable building right, a usufruct, or a limited personal 
servitude. 

(y) CE. 879 et sey. 


—_— am - 
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1025. Where the dominant tenement is divided the real 
servitude continues in respect of the several parts; its exercise is, 
however, in case of doubt permissible only in such manner that it 
does not become more onerous to the owner of the servient 
tenement. If the servitude affords an advantage to one only of 
the parts, it is extinguished (4) in respect of the remaining parts. 


1026. If the servient tenement is divided, and if the exercise 
of the real servitude is limited to a specified part of the servient 
tenement (7), the parts which lie outside the limits of its exercise 
are discharged from the servitude. 


1027. If injury is done to a real servitude, the party entitled 
to the servitude has the rights specified in 1004 (A). 


1028. Where a structure has been erected upon the servient 
tenement whereby the real servitude is injured, the claim of the 
person entitled for the abatement of the injury is subject to pre- 
scription (/), even if the servitude is registered in the land 
register (m). Upon the prescription of the claim the servitude is 
extinguished, so far as the existence of the structure is incom- 
patible with it. 

The provisions of 892 do not apply. 


1029. If a possessor of a piece of land is disturbed in his 
exercise of a real servitude entered in the land register in the 
name of the owner, the provisions applicable to protection of 
possession (x) apply mutatis mutundis, provided the servitude has 
been exercised within one year before the disturbance, even 
though it be only once. 





_— rr ee — 


(h) Ipso facto. 

(i) If the exercise of the real servitude is not so limited, it continues to 
exist over the soveral parts. 

(k) Cf. 1029. 

(1) The period of prescription is thirty years. 195. 

(m) An exception to 902. 

(n) Cf. 858 —864. 
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SECOND TITLE. 
Usufruct (0). 


I.—Usufruct of Things. 


1030. A thing (p) may be charged with a right in such 
manner that the person in whose favour the right is oreated is 
entitled to draw the emoluments of the thing (#.e., a usufruct) (9). 

A usufruct may be limited by the exclusion of certain classes of 
emoluments (7). 


1031. By virtue of the usufruct of a piece of land the 
usufructuary acquires the usufruct of its accessories (s) under the 
provisions of 926 applicable to acquisition of ownership. 


1032. For the grant of a usufruct of a moveable it is neces- 
sary that the owner deliver the thing to the acquirer and a real 
agreement be made between the parties that the usufruct shall 
belong to the latter. The provisions of 929, sentence 2, and 930 
to 936 apply mutatis mutandis; in the cases provided for by 936 
the only effect is that the usufruct takes priority to the right of 
the third party. 


1033. The usufruct of a moveable may be acquired by 
usucapion (¢). The provisions applicable to acquisition of owner- 
ship by usucapion apply mutatis mutandis (u). 





(0) This title deals only with those usufructs which are created by juristic 
acts. The code does not recognise any statutory usufructs except the cases 
of the ‘‘ usufruct” by the husband of the wife’s property (1363 et seq.), and 
the ‘‘usufruct” by the father (or by the mother) of the child’s property. 
1649 et seg., 1685, 1686. These two cases are, however, subject to the special 
provisions under their respective heads, and tho rules of “ usufruct” apply 
only in cases where it has been expressly so provided. See, e.g., 1378, 1383, 
1384, 1652 and 1663. 

(p) Cf. 90—103. For the creation of a usufruct of a piece of land, 
registration in the land register is necessary. Cf. 873—902. 

(q) A usufruct, being a personal servitude, can be created only in favour 
of a particular person. 

(r) A usufruct may be created in respect of a fractional part of a thing. 

(8) J.e., in addition to the usufruct of its component parts. Cf. 93—96. 
On the meaning of ‘‘ accessories,” see 97 and 98. 

(t) On the usucapion of a usufruct of land, see 900. 

(u) Le., 937—945. 
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1034. The usufructuary may have the condition of the thing 
determined by experts at his own expense. The owner has the 
same right. 


1085. In the case of a usufruct of an aggregate of things the 
usufructuary and the owner are mutually bound to concur in 
drawing up an inventory. The inventory shall bear the date 
when it was drawn up, and shall be subscribed by both parties ; 
either party may require that the subscription be publicly certified. 
Hither party may also require that the inventory be drawn up by 
the competent public authority, or a competent official, or notary. 
The party who requires such drawing up or certification shall bear 
and advance the costs. 


1036. The usufructuary is entitled to the possession of the 
thing (2). 

In the exercise of the right of use he shall continue the former 
economic purpose of the thing and shall act according to the 
rules of proper management. 


1037. The usufructuary is not entitled to transform the thing 
or to alter it essentially. 

The usufructuary of a piece of land may erect new structures 
for the purpose of obtaining stone, gravel, sand, loam, clay, marl, 
peat, and other component parts of the soil (y) in so far as the 
economic purpose of the land is not thereby essentially altered. 


1038, If a forest is the object of a usufruct, both the owner and 
the usufructuary may require that the extent of the use and the 
manner of the economic operations shall be settled by a plan of 
management. If an important change of circumstances comes 
about, either party may require a corresponding change of the plan 
of management. Each party shall bear one-half the expenses. 

The same rule applies if a mine or other structure designed for 
obtaining component parts of the soil is the object of the usufruct. 


(x) Of. 854 et seq., 868, 1065. 
(y) All component parte of the soil acquired by the usufructuary belong 
to him. See 99, par. 2; and 954. 
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1039, The usufructuary also acquires ownership of any fruits (s) 
which he takes contrary to the rules of proper husbandry, or which 
he takes in excess where this has become necessary in consequence 
of some special occurrence. He is, however, without prejudice to his 
responsibility for fault (a), bound to make good to the owner at the 
termination of the usufruct the value of the fruits, and to give 
security (5) for the fulfilment of such obligation. Both the owner 
and the usufructuary may require that the amount to be made 
good be applied to the restoration of the thing in so far as it is 
consistent with proper husbandry. 

If such application to the restoration of the thing is not required, 
the duty of making compensation is extinguished in so far as the 
emoluments accruing to the usufructuary are injured by the 
irregular or excessive taking of the fruit. 


1040. The right of the usufructuary does not extend to the 
share of the owner in treasure trove (c) which is found in the thing. 


1041. The usufructuary shall take care of the preservation of 
the thing in its economic condition. The duty to make repairs 
and renewals is incumbent upon him only in so far as they are 
connected with the customary preservation of the thing. 


1042. If the thing is destroyed, or damaged, or an extraordinary 
repair or renewal of the thing or a precaution for the protection of 
the thing against an unforeseen danger becomes necessary, the 
usufructuary shall give notice to the owner without delay. The 
same rule applies if a third party claims any right over the thing. 


1043. If the usufructuary of a piece of land himself undertakes 
an extraordinary repair or renewal which has become necessary (d) 
he may, for this purpose, within the limits of proper management, 
apply component parts of the land which do not belong to the fruits 
accruing to him. 


— 





(z) Where the fruits consist in products or other component parts of the 
thing, ownership is acquired upon their separation from the thing. See 954. 
(a) If fault is imputable to him, the provisions of 823 et seg. are applicable. 
(b) Seo 232—240. 
(ce) For the meaning of the words ‘‘ treasure trove,” see 984. 
(d) Since he is not bound to do this, he has a claim for compensation as 
provided for in 1049. 
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1044. If the usufructuary does not himself undertake a repair 
or renewal of the thing which has become necessary, he shall allow 
the owner to undertake it and, where land is the object of the 
usufruct, to apply the component parts of the land specified in 
1043. 


1045. The usufructuary shall, at his own expense, take out 
insurance against damage by fire and other accidents to the thing 
for the term of the usufruct, if such insurance is in accordance with 
the rules of proper management. The insurance shall be taken out 
in such manner that the claim against the insurer belongs to the 
owner. 


If the thing has already been insured, the payments to be made 
on the insurance shall be made by the usufructuary during the 
term of the usufruct in so far as he would be bound to insure the 
thing (e). 


1046. The usufructuary has a usufruct of the claim against the 
insurer under the provisions (/) which apply to usufruct of an 
outstanding claim which bears interest. 

If any damage occurs which is covered by the insurance, both 
the owner and the usufructuary may require that the insurance 
money be applied to the restoration of the thing or to the creation 
of a substitute in so far as this is consistent with proper manage- 
ment. The owner may himself take charge of such application or 
leave it to the usufructuary. 


1047, A usufructuary is bound, during the term of the usufruct, 
to bear on behalf of the owner all public charges upon the thing, 
with the exception of the extraordinary charges which are deemed 
to be imposed upon the corpus of the thing; and all private 
charges upon the thing existing at the time of the grant of the 
usufruct, e.g., interest upon hypothecary claims and land charges ; 
and also any payments to be made by reason of an annuity 
charge (9). 


— rr cer a 2 


(e) In this case the owner alone has the right to require the usufructuary 
to make the payments due on the insurance. 

(f) See 1076—1079. 

(7) Similarly this provision applies to payments to be made by reason of a 
perpetual charge on land. 1105 et seq. 
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1048, If a piece of land with its appurtenant stock is the object 
of a usufruct, the usufructuary may dispose of the individual units 
of the stock within the limits of proper management. He shall (A) 
provide for making good any deterioration caused by ordinary use, 
and also the units of the stock which are consumed according to 
the rules of proper management; the articles provided by him 
become, upon incorporation in the stock, the property of the person 
to whom the stock belongs. 

If the usufructuary takes the appurtenant stock at an appraised 
valuation with the obligation to return it at the termination of the 
usufruct at an appraised valuation, the provisions of 588, 589 
apply mutatis mutandis. 


1049, If the usufructuary incurs any outlay upon the thing, 
although he is not bound to do so, the duty of the owner to make 
compensation is determined according to the provisions relating to 
management of affairs without mandate (i). 

The usufructuary is entitled to remove an attachment with 
which he has provided the thing (X). 


1050. The usufructuary is not responsible for any alteration or 
deterioration of the thing which is brought about by the proper 
exeroise of the usufruct (?). 


1051. If the conduct of the usufructuary causes apprehension 
of a serious violation of the rights of the owner, the owner may 
require security to be given (m). 


1052. If the usufructuary is ordered by a non-appellable decree 
to give security, the owner may require, instead of security, that 
the exercise of the usufruct be assigned to a receiver to be 
appointed by the Court to act on behalf of the usufructuary. The 
decree appointing a receiver may be issued only if a period for 
the giving of security has been allotted by the Court to the 





(h) At his own expense. 

(t) I.e., 677 et seq. 

(k) Cf. 258. 

(7) As to what constitutes a ‘‘proper exercise of the usufruct,” see 1036, 
par. 2; 1037 and 1041. 

(m) See 232—240. 
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usufructuary upon the application of the owner, and the period 
has elapsed ; the decree may not be issued if the seourity is given 
before the expiration of the period. 

The receiver is under the supervision of the Court like a 
receiver appointed by the Court for the compulsory management of 
land. The owner may also be appointed receiver. 

The management by the receiver shall be terminated, if 
security be subsequently given. 


1058, If the usufructuary uses the thing in an unauthorised 
way, and if he continues so to use the thing in spite of a warning 
by the owner, the latter may apply for an injunction. 


1054. If the usufructuary violates the rights of the owner to a 
‘serious extent, and if he continues the injury in spite of a warning 
by the owner, the latter may demand a decree of management as 
provided for in 1082. 


1055. The usufructuary is bound to return the thing to the 
owner after the termination of the usufruct. 

In the case of a usufruct of agricultural land the provisions 
of 591, 592 apply mutatis mutandis ; in the case of a usufruct of a 
farm the provisions of 591 to 593 apply mutatis mutandis. 


1056. If the usufructuary has let a piece of land under an 
ordinary or usufructuary lease which extends beyond the term of 
the usufruct, after the termination of the usufruct the provisions 
of 571, 572, 573, sentence 1, and 574 to 576, 579 applicable to the 
case of alienation apply mutatis mutandis. 

The owner is entitled to give notice of the termination of the 
lease, subject to the statutory term of notice(n). Ifthe usufructuary 
relinquishes the usufruct, the notice is permissible only after the 
time at which the usufruct would become extinct even if it had 
not been relinquished. 

The lessee is entitled to summon the owner to make a declara- 
tion within a fixed reasonable period whether or not he will 
exercise his right of giving notice. The notice may be given only 
before the expiration of the period. 


(n) See 565 and 59. 
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1057. The claims of the owner for compensation on account of 
alterations or deterioration of the thing and the claims of the 
usufructuary for reimbursement of outlay incurred, or for permission 
to remove an attachment, are barred by prescription in six months. 
The provisions of 558, pars. 2 and 8, apply mutatis mutandis. 


1058. As between the usufructuary and the owner the grantor 
of the usufruct is deemed to be the owner in favour of the usufruc- 
tuary, unless the usufructuary knows that the grantor is not 
owner. 


1059. Usufruct is not transferable (0). The exercise of the 
usufruct may be transferred to another ( 7). 


1060. If a usufruct conflicts with another usufruct or another 
right of use of the thing in such manner that the rights cannot, or 
cannot completely, be exercised concurrently, and if the rights have 
equal rank (g), the provision of 1024 applies. 


1061. A usufruct is extinguished upon the death of the usufruc- 
tuary. If the usufruct belongs to a juristic person, it is extin- 
guished upon the loss of juristic personality. 


1062, If the usufruct of a piece of land is terminated by a 
juristic act, in case of doubt the termination extends also to the 
usufruct of its accessories. 


1063. The usufruct of a moveable is extinguished if the owner- 
ship and the usufruct merge in the same person (r). 

The usufruct is deemed not to be extinguished in so far as the 
owner has a legal interest in the continuance of the usufruct. 


1064. A declaration made by the usufructuary to the owner or 
grantor that he gives up the usufruct is sufficient to terminate the 
usufruct of a moveable by juristic act. 


(o) It cannot therefore be pledged. See 1274, par. 2. 

(p) The transferee has, in such a case, only a jus in personam against the 
usufructuary. 

(q) See 879 et seq. 

(r) This provision is not applicable to a usufruct of land. See 889. 
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1065. If the right of the usufructuary is injured, the provisions 
applicable to claims arising „from ownership (s) apply mutatis 
mutandis to the claims of the usufructuary. 


1066. If a usufruct exists in the share of one co-owner (?), the 
usufructuary exercises the rights which result from the community 
of the co-owners in respect of the management of the thing and 
the manner of its use. 

The dissolution of the community may be demanded only by the 
co-owners and the usufructuary jointly. 

If the community is dissolved, the usufruct of the objects which 
take the place of the share enure to the usufructuary. 


1067. If fungible things (x) are the object of a usufruct, the 
usufructuary becomes owner of the things; after the termination 
of the usufruct he shall make good to the grantor the value which 
the things had at the time of the grant. Both the grantor and 
the usufructuary may have the value determined by experts at his 
own expense. 

The grantor may require security to be given if the claim for 
making good the value is endangered. 


II.—Usufruct of Rights. 


1068. The object of a usufruct may also be a right. 

The provisions relating to the usufruct of things apply mutatis 
mutandis to the usufruct of rights, unless a contrary intention 
appears from 1069 to 1084. 


1069. The grant of a usufruct of a right is effected according 
to the provisions applicable to the transfer of rights (x). 

A usufruct of a right which is not transferable may not be 
granted. 


1070. If aright by virtue of which an act of performance can 
be demanded (y) is the object of a usufruct, the provisions which 


———— - 


(s) See 985—1007, 1011. 

(t) Cf. 1008. 

(u) Cf. 92. 

(x) See 398 ei seg. ; and 873. 

(y) FE.g., an interest-bearing claim, or a perp2tual charge on land. 
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apply to the legal relation between the acquirer and the person 
bound in the case of a transfer of the right (z) apply mutatis 
mutandis to the legal relation between the usufructuary and the 
person bound. . 

If the exercise of the usufruct is transferred to a receiver as 
provided for in 1052, the transfer is effective as against the person 
bound only if he has knowledge of the decree issued, or if the 
decree is communicated to him. The same rule applies to the 
termination of the management by the receiver. 


1071. A right subject to a usufruct may be terminated by 
juristic act only with the consent of the usufructuary. The con- 
sent shall be declared to the person in whose favour it is given; it 
is irrevocable. The provision of 876, sentence 3, remains 
unaffected. 

The same rule applies to the case of an alteration of the right, 
so far as the alteration impairs the usufruct. 


1072. The usufruct may also be terminated in the manner 
provided for by 1063, 1064, even if the right subject to the 
usufruct is not a right over a moveable («). 


1073. The usufructuary of an annuity, a right to recurring 
acts of performance stipulated for in the transfer of a farm, or a 
similar right, can demand the several payments which can be 
demanded by reason of the right (0). 


1074. The usufructuary of a claim is entitled to collect the 
claim, and, if its maturity depends upon notice by the creditor, to 
give such notice. He shall take care for its proper collection. 
He is not entitled to make other dispositions of the claim. 


1075. Upon payment by the debtor to the usufructuary the 
creditor acquires the object given in payment, and the usufructuary 
acquires the usufruct of the object. 

If fungible things (c) are given in payment, the usufructuary 
acquires the ownership of such things; the provisions of 1067 
apply mutatis mutandis. 


(z) See, e.g., 404—410. (6) Cf. I. A., Art. 96. 
(a) E.g., a hypotheca. (c) Cf. 92. 
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1076. If a claim bearing interest is the object of a usufruct, 
the provisions of 1077 to 1079 apply. 


1077. The debtor may pay the principal only to the usufruc- 
tuary and the creditor in common. Wither of them may require 
that payment be made to them in common; either may demand 
lodgment on their joint account, instead of payment. 

The usufructuary and the creditor may only give notice in 
common. Notice by the debtor is effective only if it is communi- 
cated to the usufructuary and the creditor. 


1078. If the claim is matured, the usufructuary and the creditor 
are mutually bound to concur in its collection. If maturity depends 
upon notice, either party may require the other to concur in giving 
notice, if the collection of the claim is required by the rules of 
proper management of property on account of danger to its 
security. 


1079. The usufructuary and the creditor are mutually bound to 
concur in the, investment of the collected capital under the provi- 
sions (d) applicable to the investment of money belonging to a 
ward, and in the simultaneous grant of a usufruct to the usufruc- 
tuary. The usufructuary determines the manner of investment. 


1080. The provisions relating to the usufruct of a claim apply 
also to the usufruct of a land charge (e), or of an annuity charge (/). 


1081. If the object of a usufruct is an instrument payable to 
bearer or an instrument to order endorsed in blank, the possession 
of the instrument and of its renewal coupons belongs to the 
usufructuary and the owner jointly. The possession of the interest 
coupons, annuity coupons, or dividend coupons of the instrument 
belongs to the usufructuary. 

For the grant of the usufruct, the creation of joint possession 
suffices instead of the delivery of the instrument. 


1082. The instrument together with its renewal coupons shall, 
on demand by the usufructuary or owner, be lodged in a lodgment 


—_— 


(d) See 1807, 1808. (e) See 1191 et seq. (f) See 1199 ef seq. 
WwW. R 
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office, subject to the condition that withdrawal can be required 
only by the usufructuary and the owner in common. The 
usufructuary may also require lodgment in the Imperial bank. 


1083. The usufructuary and the owner of the instrument are 
mutually bound to collect the matured principal; to procure new 
interest coupons, annuity coupons, or dividend coupons; and to 
concur in other measures which are required by the rules of proper 
management of property. 

In case of the payment of the instrument the provisions of 1079 
apply. Any surplus paid at the time of payment is deemed to be 
part of the principal. 


1084, If an instrument to bearer or an instrument to order 
indorsed in blank is a fungible thing within the meaning of 92, 
the provisions of 1067 apply. 


III.—Usufruct of a Person’s whole Property. 


1085. A usufruct of the whole property of a person may be 
granted only in such manner that the usufructuary acquires the 
usufruct of the individual object comprised in such property. 
Where the usufruct is so granted, the provisions of 1086 to 1088 


apply. 


1086. The creditors of the grantor may, in so far as their 
claims were created before the grant, demand satisfaction out of 
the objects subject to the usufruct, without regard to the usufruct. 
If the usufructuary has acquired ownership of fungible things (g), 
the claim of the grantor for reimbursement for the value takes the 
place of the things; the usufructuary is bound towards the creditors 
to make immediate reimbursement. 


1087. The grantor may, if any claim created before the grant 
is due, require the usufructuary to return the objects necessary for 
the satisfaction of the creditor. The grantor has the right of selec- 
tion; he may, however, only select the appropriate objects. If the 


(g) Cf. 92, 1067, 1084. 
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objects returned suffice, the grantor is bound to satisfy the creditor 
on behalf of the usufructuary. 

The usufructuary may fulfil the obligation by delivery of the 
object owed. Where the object owed is not included in the pro- 
perty which is subject to the usufruct, the usufructuary is entitled, 
for the purpose of satisfying the creditor, to alienate an object 
belonging to the property, if satisfaction by the grantor cannot be 
expected with certainty. He has to select an appropriate object. 
Where he is bound to make reimbursement for the value of 
fungible things he cannot alienate. 


1088. The creditors of the grantor, whose claims were already 
bearing interest at the time of the grant, may also demand interest 
from the usufructuary during the term of the usufruct. The same 
rule applies to other periodical payments which, in due course of 
management, are paid out of the income of the property, provided 
the claim was created before the grant of the usufruct. 

The liability of the usufructuary may not be excluded or limited 
by agreement between him and the grantor. 

The usufructuary is liable to the grantor for the satisfaction of 
the creditors in respect of any of the claims specified in par. 1. 
The grantor may require the return of any objects for the purpose 
of satisfying the creditors only if the usufructuary is in default 
with the fulfilment of the obligation to make such satisfaction. 


1089, The provisions of 1085 to 1088 apply mutatis mutandis to 
the usufruct of an inheritance. 


R 2 
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THIRD TITLE. 


Limited Personal Servitudes (h). 


1090. A piece of land (i) may be charged with a right (X) in 
such manner that the person in whose favour the right exists is 
entitled to use the land in certain ways, or that some other autho- 
rity belongs to him which can constitute the substance of a real 
servitude (i.e., a limited personal servitude). 

The provisions of 1020 to 1024, 1026 to 1029, 1061 apply 
mutatis mutandis. 


1091. The extent of a limited personal servitude is determined, 
in case of doubt, by the personal necessities of the person entitled 
to such servitude. 


1092, A limited personal servitude is not transferable. The 
exercise of the servitude can be transferred to another person only 
if the transfer is authorised. 


1093. The right to use a building or a part of a building as a 
dwelling to the exclusion of the owner may also be granted as a 
limited personal servitude. The provisions of 1031, 1034, 1036, 
1037, par. 1, 1041, 1042, 1044, 1049, 1050, 1057, 1062, applicable 
to usufruct, apply mutatis mutandis to such right. 


(h) A ‘‘limited personal servitude’” and a “real servitude” resemble each 
other in that both consist of the same rights (cf. 1018 and 1090); they differ, 
however, from each other in that the former may be granted only to a 
particular person or persons (cf. 1092), while the latter is granted to any 
person who is the owner “ for the time being” of the land to which it refers. 
Cf. 1018. A limited personal servitude resembles a usufruct in that both 
may be granted only to a particular person or persons (see 1059, 1061, 1092); 
but it differs from the latter in two respects: (1) A usufruct may refer to 
moveables as well as immoveables (see 1030—1033), while a limited personal 
servitude refers only to immoveables (see note (?) to 1090); and (2) in the 
absence of any express limitation, the grant of a usufruct includes all 
emoluments derived from the usufructuary object; whereas the grant of a 
limited personal servitude over a piece of land confers a right to use the 
land ‘in certain ways” only. Cf. 1030, 1090. 

(i) A moveable may not be subjected to a limited personal servitude. 

(k) Cf. 873, par. 1. 
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The person so entitled is authorised to take into the dwelling 
his family and the persons required for service and attendance 
suitable to his station in life. 

If the right is limited to a part of the building the person 
entitled to such right may make use of all structures and fittings 
intended for the common use of the inmates. 


SIXTH SECTION. 
REAL RIGHT OF PRE-EMPTION ((). 


1094, A piece of land may be charged with a right in such 
manner that the person in whose favour the right exists is entitled 
to pre-emption as against the owner (m). 

The right of pre-emption may also be created in favour of the 
owner for the time being of another piece of land. 


1095. An undivided share in a piece of land can be charged 
with a right of pre-emption only if it consists of the share of a 
co-owner. 


1096. The right of pre-emption may be extended to the 
accessories (n) which are sold with the land. In case of doubt it is 
to be presumed that the right of pre-emption is to extend to such 
accessories. 


1097. The right of pre-emption is limited to the case of a 
sale by the owner to whom the land belongs at the time when such 
right is granted, or by his heirs. It may, however, be created for 
several or all cases of sale. 


1098. The legal relation between the person entitled and the 
person bound is determined according to the provisions of 504 to 
514. The right of pre-emption can be exercised even in the case 
of a discretionary sale of the land by a trustee in bankruptcy (0). 


(7) Cf. note (g), p. 109. 

(m) The right must be entered in the land register. 873, par. 1. 

(n) Cf. 97, 98. 

(0) The rule is otherwise in the case of a personal right of pre-emption. 
See 512. 
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As against third parties the right of pre-emption has the effect 
of a caution(») for the securing of the claim for the transfer of 
ownership arising from the exercise of the right. 


1099, If the land comes into the ownership of a third party, he 
may communicate to the person entifled to the right the terms of 
the contract of sale, in the same manner as the person bound by 
the right and with the same consequences as those specified in 510, 
par. 2. 

The person bound shall inform the new owner as soon as the 
right of pre-emption is exercised or barred (g). 


1100. If the new owner is the purchaser or a successor in title 
of the purchaser, he may refuse his consent to the registration as 
owner of the person entitled, and to the delivery of the land until 
the purchase price agreed upon between the person bound and the 
purchaser, in case it has been paid, be repaid to him. If the person 
entitled obtains registration as owner, the former owner may, upon 
delivery of the land, demand from him the repayment of the pur- 
chase price already paid. 


1101. Where the person entitled has to repay to the purchaser 
or his successor in title the purchase price as provided for in 1100, 
he is discharged from the obligation to pay the purchase price due 
on pre-emption. 


1102, If, in consequence of the exercise of the right of pre- 
emption, the purchaser or his successor in title loses his ownership, 
the purchaser is, where the purchase price owed by him is not yet 
paid, discharged from his obligation ; he may not demand back the 
purchase price paid. 


1103. A right of pre-emption existing in favour of the owner 
for the time being of a piece of land may not be separated from the 
ownership of such land. 

A right of pre-emption existing in favour of a particular person 
may not be annexed to the ownership of a piece of land. 


(p) On the effect of a caution, see 883, par. 2; and 888, par. 1. 
(q) Scilicet, by lapse of time. 
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1104. Where the person entitled is unknown, he may be 
excluded from his right by means of public summons if the condi- 
tions exist which are specified in 1170 for the exclusion of a 
hypotheca creditor. Upon the issue of the decree for exclusion 
the right of pre-emption is extinguished. 

These provisions do not apply to a right of pre-emption which 
exists in favour of the owner for the time being of a piece of 


land. 


SEVENTH SECTION. 


PERPETUAL CHARGES ON LAND. 


1105. A piece of land may be charged with a right in such 
manner that periodical acts of performance are to be done with 
the means derived from the land (r) in favour of the person in 
whose favour the right exists (i.e., a perpetual charge (s)). 

A perpetual charge may also be granted in favour of the owner 
for the time being of another piece of land. 


1106, An undivided share in a piece of land may be charged 
with a perpetual charge only where it consists of the share of a 
co-owner. 


1107. The provisions relating to interest payments upon a 
hypothecary claim (¢) apply mutatis mutandis to the individual acts 
of performance. 


1108, The owner is also personally liable for the acts of per- 
formance becoming due during the time of his ownership, unless 
' it is otherwise provided. 

If the land is divided the owners of the several parts are liable 
as joint debtors (u). 


re ee 


(r) ‘‘ The means derived from the land” (aus dem Grundstiicke)—the 
‘* products” of the land, or the ‘‘ proceeds” of a sale of the land under 
compulsory execution. Cf. 1147. 

(s) The charge must be entered in the land register. 873, par. 1. This 
provision may be modified by State legislation. See I. A., Art. 115. 

(t) See, e.g., 1158, 1159, 1178. 

(u) Cf, 421—426. | 
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1109. If the land of the person entitled is divided the perpetual 
charge continues to exist for the benefit of the several parts. If 
the act of performance is divisible, the shares of the owners are 
determined in proportion to the size of the parts; if it is not 
divisible, the provisions of 432 apply. The exercise of the right 
is, in case of doubt, permissible only in such manner that it does 
not become more onerous for the owner of the land subject to the 
perpetual charge. 

The person entitled may provide that the right shall be attached 
to only one of the parts. The provision shall be made at the land 
registry office, and requires entry in the land register. The provi- 
sions of 876, 878 apply mutatis mutandis. If the person entitled 
alienates a part of the land without making such a provision, the 
right remains attached to the part which he retains. 

If the perpetual charge is of advantage to only one of the parts 
it remains attached to such part alone. 


1110. A perpetual charge existing in favour of the owner for 
the time being of a piece of land may not be separated from the 
ownership of such land. 


1111. A perpetual charge existing in favour of a particular person 
may not be attached to the ownership of a piece of land. 

If the claim for the individual acts of performance is not trans- 
ferable (7), the right may not be alienated or charged. 


1112. If the person entitled is unknown, the provisions of 1104 
apply mutatis mutandis to the exclusion of his right. 


EIGHTH SECTION. 


HYPOTHECA —LAND CHARGE—ANNUITY CHARGE, 
FIRST TITLE. 
Hypotheca. 


1113. A piece of land (y) may be charged with a right in such 
manner that to the person in whose favour the right (2) is created 


(x) C£. 399, 400. | 
(y) Or a heritable building right. See 1017, 1114, 1120, 1132. 
(z) Cf, 873, par. 1. 
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& specified sum of money is to be paid out of the land in satisfac- 
tion of a claim belonging to him (i.e., a hypotheca). 

A hypotheca may also be granted for a future or a conditional 
claim. 


1114, An undivided share in a piece of land may be charged 
with a hypotheca only if it consists of the share of a co-owner (a). 


1115. In the registration of a hypotheca, the name of the 
creditor, the amount of the claim, and, if the claim bears interest, 
the rate of interest, and where other accessory payments are to be 
made, their amount must be stated in the land register; for the 
rest reference may be made to the authorization for registration for 
fuller specification of the claim. 

In the case of the registration of a hypotheca for a loan for con- 
sumption made by a credit institution whose charter has been made 
public by the competent authority, a reference to the charter is 
sufficient for the specification of such accessory payments as are to 
be made according to the charter in addition to the interest. 


1116. A certificate of hypotheca is issued for the hypotheca (J). 

The issue of the certificate may be excluded. The exclusion 
may also take place subsequently. A real agreement between the 
creditor and the owner and registration in the land register are 
necessary for such exclusion; the provisions of 873, par. 2, and 
876, 878 apply mutatis mutandis. 

The exclusion of the issue of the certificate may be set aside; 
the setting aside is made in the same manner as the exclusion. 


1117. In so far as the issue of a certificate of hypotheca is not 
excluded, the creditor does not acquire the hypotheca until the 
certificate is delivered to him by the owner of the land. The 
provisions of 929, sentence 2, and of 930, 931, apply to the 
delivery. 

For the delivery of the certificate may be substituted an agree- 
ment that the creditor shall be entitled to have the certificate 
delivered to him by the land registry office. 


(a) Cf. 1008 et seq. 
(b) The rule is otherwise in the case of a cautionary hypotheca. 1185, 
par. 1. 
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If the ereditor is in possession of the oertificate, it is presumed 
that the delivery has been made (c). 


1118, By virtue of the hypotheca the land is liable both for the 
statutory interest on the claim and for the costs of notice and of 
legal proceedings instituted for the purpose of obtaining satis- 
faction out of the land. 


1119. If the claim does not bear interest, or if the rate of 
interest is less than five per cent., the hypotheca may be enlarged 
without the consent of persons having rights of equal or inferior 
rank, to the extent of making the land liable for interest up to 
five per cent. 

For any alteration of the time and place of payment, the consent 
of persons having such rights is likewise not necessary. 


1120. The hypotheca extends to all products severed from the 
land and to other component parts (d), in so far as they have not 
passed upon their severance into the ownership of some person 
other than the owner or proprietary possessor (e) of the land as pro- 
vided for in 954 to 957; and to all accessories of the land (/), 
with the exception of the accessories which have not passed into 
the ownership of the owner of the land. 


1121. Products and other component parts of the land and its 
accessories are discharged from the lability, if they are alienated (g) 
and removed from the land before they have been distrained upon 
in favour of the creditor. 

If the alienation takes place before the removal, the acquirer 
may not, as against the creditor, set up that he was in good faith 
in respect of the hypotheca. If the acquirer removes the thing 
from the land, a distraint made before the removal is effective 


(c) The presumption is rebuttable. 

(d) Cf. 93—96. 

(e) Cf. 872. 

(f) Cf. 97, 98. 

(y) Whether the alienation conforms with the rules of ‘‘ proper husbandry ” 
or not, or whether it takes place by voluntary act or by means of compulsory 
execution, is immaterial. 
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against him only if he is in bad faith in respect of the distraint at 
the time of the removal (7). 


1122, If the products or component parts have been severed 
from the land within the limits of proper husbandry, their liability 
is extinguished even without alienation, if they are removed from 
the land before being distrained upon, unless the removal is made 


for a temporary purpose. 

Accessories are discharged from the liability without alienation, 
if before the distraint the accessory character is destroyed (i) within 
the limits of proper husbandry. 


1123. If the land is let under an ordinary or usufructuary lease, 
the hypotheca extends to the claim for the rent. 


Where the claim is matured, it is discharged from the liability 
upon the lapse of one year (X) since the date of maturity, unless 
within such period the distraint has been made in favour of the 
hypotheca creditor. If the rent is payable in advance, such dis- 
charge does not extend to any rent for a later time than the current 
and following calendar quarter at the time of the distraint. 


1124. If the rent is collected before it has been distrained upon 
in favour of the hypotheca creditor, or if any other disposition has 
been made of it before the distraint, the disposition is effective as 
against the hypotheca creditor. If the disposition consists of the 
transfer of the claim to a third party (/), the liability of the claim 
is extinguished ; if a third party acquires a right in the claim, it 
takes priority in rank to the hypotheca. 

The disposition is ineffective as against the hypotheca creditor 
in so far as it relates to any rent for a later time than the current 
and following calendar quarter at the time of the distraint. 


(4) The acquirer is in bad faith if he knows or does not know, as a 
result of negligence, that the distraint has been made. Cf. 932, par. 2. Tho 
burden of proving bad faith is upon the creditor. 

(i) An accessory ceases to be such when it is permanently separated from 
the principal thing, or when it ceases to serve the economic purpose of the 
principal thing. 97. 

(4) On the reckoning of the year, see 187, 188. 

(t) Cf. 398 et seq. 
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It is equivalent to the transfer of the claim to a third party, if 
the land is alienated without the olaim. 


1125. Where the collection of the rent is invalid as against the 
hypotheca creditor (m), the lessee may not set off against the hypo- 
theca creditor a claim belonging to him against the lessor. 


1126. If a right to periodical acts of performance is annexed to 
the ownership of the land (r), the hypotheca extends to the claims 
for such acts of performance. The provisions of 1123, par. 2, 
sentence 1, 1124, pars. 1, 3, and 1125, apply mutatis mutandis. A 
disposition, made before the distraint, of a claim to an act of 
performance which does not become due till three months after the 
distraint, is ineffective as against the hypotheca creditor. 


1127. If objects subject to the hypotheca are insured for the 
owner or proprietary possessor (0) of the land, the hypotheca 
extends to the claim against the insurer. 

The liability of the claim against the insurer is extinguished if 
the insured object is restored, or a substitute for it is provided. 


1128, If a building is insured, the insurer may not, as against 
the hypotheca creditor, pay the insurance money to the insured 
until he or the insured has given notice to the hypotheca creditor 
of the occurrence of the damage, and one month has elapsed since 
receipt of the notice. The hypotheca creditor may, before the 
expiration of such period, prohibit the insurer from making any 
payment. The notice may be dispensed with if it is imprac- 
ticable (); in such a case the month is reckoned from the date at 
which the insurance money becomes due. 


For the rest the provisions applicable to a pledged claim (g) 
apply ; the insurer, however, may not set up that he was unaware 
of a hypotheca discoverable from the land register. 


(m) See 1124. 

(n) E.g., by virtue of a perpetual charge. 11035 et seq. 

(0) Cf. 872. 

(p) E.g., if the whereabouts of the hypotheca creditor is unknown, 
(q) See 1279—1290, 
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1129. If an object other than a building is insured, the liability 
of the claim against the insurer is determined according to the 
provisions of 1123, par. 2, sentence 1, and 1124, pars. 1 and 3. 


1130, If according to the conditions of the insurance the insurer 
is bound only to pay the insurance money for the restoration of 
the insured object (r), a payment to the insured which satisfies the 
conditions is effective as against the hypotheca creditor (s). 


1131. If a piece of land is ascribed to another piece in the land 
register as provided for in 890, par. 2, all hypothecas existing on 
such other piece of land extend to the land ascribed. Rights with 
which the ascribed land is charged have priority in rank to such 
hypothecas. 


1132. If a claim is secured by a hypotheca on several pieces of 
land (#.e., a collective hypotheca), each piece of land is liable for 
the whole claim (f). The creditor may seek satisfaction at his 
discretion out of each of the pieces of land, in whole or in part. 

The creditor is entitled to distribute the amount of the claim 
among the several pieces of land in such manner that each piece is 
liable only for the amount assigned to it. The provisions of 875, 
876, 878 apply mutatis mutandis to the distribution. 


1133. If, in consequence of deterioration of the land, the 
security of the hypotheca is endangered («), the creditor may allot 
to the owner a fixed reasonable period for the removal of the 
danger. After the expiration of the period the creditor is entitled 
to seek satisfaction forthwith (z) out of the land, unless the danger 
has been removed by the improvement of the land, or by the 
grant of an additional hypotheca. If the claim does not bear 
interest and is not yet matured, the creditor is only entitled to a 





(r) This provision applies to the insurance of a building as well as of any 
other object. | 

(s) Whether the insured has used the money for the purpose of restoring 
the insured object or not, is immaterial. 

(£) Of. 1172. 

(u) The question as to whether the deterioration was caused by the owner 
of the land, or by a third party, or by accident, is entirely immaterial. 

(x) Z.e., even before the hypotheca has become due. 
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sum which, with addition of the ’statutory interest (y) from the 
time of payment till maturity, would equal the amount of the 
claim. 


1134, If the owner or a third party (z) deals with the land 
in such a manner that deterioration of the land endangering the 
security of the hypotheca is to be apprehended, the creditor may 
apply for an injunction. 

If the act proceeds from the owner, the Court shall, upon the 
application of the creditor, order the necessary measures for the 
prevention of the danger. ‘The same rule applies if the deteriora- 
tion is to be apprehended by reason of the fact that the owner 
omits the necessary precautions against any interference on the 
part of third parties, or against other injuries. 


1135. It is equivalent to deterioration of the land within the 
meaning of 1133, 1134, if accessories to which the hypotheca 
extends (a) have deteriorated or are removed from the land 
contrary to the rules of proper husbandry. 


1136, An agreement is void whereby the owner binds himself 
to the creditor (2) not to alienate the land nor to subject it to 
further rights. 


1137, The owner may avail himself, as against the hypotheca, 
of all defences which the personal debtor has against the claim, 
and also of all defences which a surety has under 770 (c). If the 
personal debtor dies, the owner may not set up for himself that 
the heir has only a limited liability for the debt. 

If the owner is not the personal debtor, he does not lose a 
defence merely because the latter has waived it. 


1188, The provisions of 891 to 899 apply to the hypotheca even 


— —. — - -(- — = 


(y) At 4 per cent. 246. 

(z) E.g., an ordinary or usufructuary lessee. 

(a) Seo 1120—1122. 

(b) He may, however, bind himself to any person other than the creditor. 
Cf. 137, 903. 

(c) The defence of prescription is excepted from this rule. See 223, par. 1, 
and 902. 
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in respect of the claim and the defences which the owner has under 
1137. 


1139. If, in granting a hypotheca for a loan for consumption, 
the issue of a certificate of hypotheca has been excluded, an appli- 
cation made by the owner (d) to the land registry office is sufficient 
for the registration of an objection to the effect that the loan has 
not been made, provided such application has been presented before 
the expiration of one month after the registration of the hypotheca. 
If the objection is registered within the month the registration has 
the same effect as if the objection had been registered simul- 
taneously with the hypotheca. 


1140. Where the incorrectness of the land register appears from 
a certificate of hypotheca or a memorandum upon the certificate, 
the provisions of 892, 893 do not apply. An objection to the 
correctness of the land register which appears from the certificate 
or a memorandum upon the certificate is equivalent to an objection 
entered in the land register. 


1141, If the maturity of the claim depends upon notice, the 
notice is effective in respect of the hypotheca only if it is commu- 
nicated by the creditor to the owner, or vice versd. In favour of 
the creditor, the person who is registered in the land register as 
owner is deemed to be the owner. 

If the owner is not domiciled in the Empire, or if the conditions 
of 132, par. 2, exist, the District Court in whose district the land 
is situated shall, upon the application of the creditor, appoint a 
representative of the owner to whom the creditor’s notice can be 
given. 


1142. The owner is entitled to satisfy the creditor, if the claim 
has become due in respect of him, or if the personal debtor is 
entitled to make payment. 

The satisfaction may also be made by lodgment or by set-off. 


1143, If the owner is not the personal debtor, and if he satisfies 





(d) According to 29 of the Land Registration Act, the application must 
be made in publicly certified form. 


256 LAW OF THINGS. 


the creditor, the claim (e) is transferred to him. The provisions of 
774, par. 1, applicable to a surety, apply mutatis mutandis. 

If the claim is secured by a collective hypotheca (7°), the provi- 
sions of 1173 apply to such hypotheca. 


1144, The owner, on satisfying the creditor, may require the 
delivery of the certificate of hypotheca and of all other documents 
which are necessary for the rectification of the land register or for 
the cancellation of the hypotheca. 


1145. If the owner satisfies the creditor in part he may not 
require the delivery of the certificate of hypotheca (g). The credi- 
tor is bound to make a memorandum of the partial satisfaction on 
the certificate, and to produce the certificate at the land registry 
office for the purpose of rectification of the land register, or for 
cancellation, or to produce it to the competent authority or a com- 
petent notary, for the purpose of drawing up a part certificate for 
the owner. 

The provision of par. 1, sentence 2, applies to interest and other 
accessory payments only if they become due later than the calendar 
quarter in which the creditor is satisfied or the following quarter. 
The provision does not apply to costs for which the land is liable 
as provided for in 1118. 


1146. If the conditions arise with reference to the owner under 
which a debtor is in default (A), interest for default is payable to 
the creditor out of the land. 


1147, The satisfaction of the creditor out of the land and the 
objects to which the hypotheca extends (/), is effected by means of 
compulsory execution. 


1148, In the prosecution of the right arising from the hypo- 
theca, the person who is registered in the land register as owner is 


ee .. - a er a en | nn (een m on 


(e) Cf. 1153. 

(/) Cf. 1132. 

(g) He may, however, require the delivery of “the other documents” 
described in the preceding section. 

(h) Cf. 284, 285, 1141. 

(i) Of. 1120—1131. 
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deemed to be the owner in favour of the creditor. The right of 
an unregistered owner to set up the defences which he has against 
the hypotheca remains unaffected. 


1149, The owner may not, so long as the claim has not become 
due as against him, confer upon the creditor the right to require 
the transfer of the ownership of the land for the purpose of satis- 
faction or to alienate the land in any manner other than by 
compulsory execution. 


1150. If the creditor requires satisfaction out of the land, the 
provisions of 268, 1144, 1145 apply mutatis mutandis. 


1151. If the claim is divided, the consent of the owner is not 
necessary for the alteration of the relative rank of the partial 
hypothecas among themselves (A). 


1152. If the claim is divided, and if the issue of a certificate of 
hypotheca is not excluded, a part certificate of hypotheca may be 
issued (/) for each part; the consent of the owner of the land is 
not necessary. The part certificate takes the place, in respect of 
the part to which it relates, of the former certificate. 


1153. Upon the transfer of the claim (m) the hypotheca passes 
to the transferee. 

The claim may not be transferred without the hypotheca, and 
vice versa. 


1154. For the assignment (n) of the claim the issue of a written 
declaration of assignment and delivery of the certificate of hypo- 
theca are necessary; the provisions of 1117 apply. Upon the 
application of the assignee, the assignor shall cause the declaration 
of assignment to be publicly certified at his own expense. 


(k) An exception to 880, par. 2, sentences 2 and 3. 

(7?) By the land registry office, a Court or a notary. See 61 of tho 
Land Registration Act. 

(m) The transfer may be effected by assignment (cf. 1154), or by operation 
of law (cf. 412), or by means of compulsory execution. 

(n) Cf. 398 —413. 


W. 8 
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For the written declaration of assignment may be substituted 
the registration of the assignment in the land register. 

If the issue of the certificate of hypotheca is excluded (0), the 
provisions of 873, 878 apply mutatis mutandis to the assignment of 
the claim. 


1155. If any right, which a possessor of a certificate of hypo- 
theca has in the capacity of creditor, appears from a series of 
publicly certified declarations of assignment leading back to a 
registered creditor, the provisions of 891 to 899 apply in the same 
manner as if the possessor of the certificate were registered in the 
land register as creditor. A judicial decree of assignment and a 
publicly certified acknowledgment of the transfer of the claim hy 
operation of law (p) are equivalent to a publicly certified declaration 


of assignment. 


1156. The provisions of 406 to 408 applicable to the transfer of 
a claim do not apply to the legal relation between the owner and 
_ the transferee in respect of the hypotheca (g). The transferee 
must, however, permit a notice given by the owner to the transferor 
to be valid as against himself, unless at the time of the notice the 
transfer was known to the owner or was registered in the land 


register. 


1157, A defence which the owner has against the hypotheca by 
reason of a legal relation existing between him and the transferor (1) 
may also be set up against the transferee. The provisions of 892, 
894 to 899, 1140 apply also to such defence. 


1158, Where the claim is for interest or other accessory pay- 
ments, which become due not later than the calendar quarter in 
which the owner has knowledge of the transfer, or the following 
quarter, the provisions of 406 to 408 apply to the legal relation 
between the owner and the transferee (s); the transferee cannot 


mn mm ——— __. rr ee 


(u) Cf. 1116, par. 2. 

(p) Cf. 412. 

(g) 1158 contains an exception to this rule. 
(r) See 1137, 1138. 

(s) Cf., however, 1156. 
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set up the provisions of 892 against the defences which the owner 
has under 404, 406 to 408, 1157. 


1159. Where the claim is for arrears of interest or other acces- 
sory payments, the transfer as well as the legal relation between 
the owner and the transferee are determined by the general provi- 
sions applicable to the transfer of claims (¢). The same rule 
applies to the claim for reimbursement of costs for which the land 

is liable as provided for in 1118. 


The provisions of 892 do not apply to the claims specified i in 
par. 1. 


1160. The enforcement (u) of the hypotheca may be opposed, 
where the issue of a certificate of hypotheca is not excluded (r), if 
the creditor does not produce the certificate; if the creditor is not 
registered in the land register, the documents specified in 1155 
sball also be produced. 

A notice or warning given to the owner is ineffective, if the 
creditor does not produce the necessary documents as provided for 
in par. 1, and the owner without delay (y) rejects the notice or 
warning for this reason. 

These provisions do not apply to the claims specified in 1159. 


1161, If the owner is the personal debtor (zs), the provisions of 
1160 apply also to the enforcement of the claim. 


1162, If a certificate of hypotheca is lost or destroyed, it may 
be declared void by public summons (a). 


1163. If the claim for which the hypotheca is granted is not 


rr er ee ee ee ee 


(t) Cf. 398 et seg. That is to say, the transfer need not be registered in 
the land register. 

(u) No matter whether by legal proceedings or otherwise. 

(x) Cf. 1116, par. 2. 

(y) I.e., without culpable delay. 121. 

(z) If the owner is not a personal debtor, the enforcement of the claim is 
governed by the general provisions of the law of obligations. See especially 
410. 

(a) See 1003 et seg. of the Code of Civil Procedure. 


s 2 
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created, the hypotheca belongs to the owner. If the claim becomes 
extinct (5), the owner acquires the hypotheca. 

A hypotheca for which the issue of a certificate is not excluded 
belongs to the owner until the delivery of the certificate to the 
creditor. 


1164, If the personal debtor satisfies the creditor, the hypotheca 
passes to him in so far as he can demand reimbursement from the ~ 
owner or from a predecessor in title of the owner. If only partial 
reimbursement is to be made to the debtor, the owner may not 
enforce the hypotheca, where it has passed to him, to the injury of 
the hypotheca of the debtor. 

It is equivalent to the satisfaction of the creditor if claim and 
debt merge in the same person (c). 


1165. If the creditor relinquishes the hypotheca, or if he cancels 
it under 1183, or if he grants priority to another right (d), the 
personal debtor is discharged from his liability in so far as he 
would have been able to obtain reimbursement under 1164 out of 
the hypotheca if the creditor had not done any one of such acts. 


1166, If the personal debtor is entitled to require reimburse- 
ment from the owner, provided he satisfies the creditor, and if the 
creditor proceeds to the compulsory auction of the land without 
giving him notice without delay (e), he may refuse to satisfy the 
creditor on account of a deficiency from the compulsory auction in 
so far as he suffers damage in consequence of the omission of the noti- 
fication. The notification may be omitted if it is impracticable (/). 


1167. If the personal debtor, where he satisfies the creditor, 
acquires the hypotheca (g), or if he has in case of satisfaction any 





(6) As to the different ways in which a claim may become extinct, see 
362 et seq. 

(c) Be he the creditor or the personal debtor. 

(d) Cf. 880. 

(e) Cf. 121, par. 1. 

() E.g., where the creditor does not know who is the personal debtor, or 
does not know his whereabouts. 

(g) As to when this happens, see 1164. 
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other legal interest in the rectification of the land register, 
the rights specified in 1144, 1145, belong to him (A). 


1168. If the creditor relinquishes the hypotheca the owner (i) 
acquires it. 

The relinquishment shall be communicated to the land registry 
office or to the owner, and requires entry in the land register. The 
provisions of 875, par. 2, and 876, 878 apply mutatis mutandis. 

If the creditor relinquishes the hypotheca in respect of a part of 
the claim, the rights specified in 1145 belong to the owner. 


1169. If the owner has a defence whereby the enforcement of 
the hypotheca is permanently excluded, he may require the creditor 
to relinquish the hypotheca. 


1170. Where the creditor is unknown he may be excluded from 
his rights by means of public summons, if ten years have elapsed 
since the last entry in the land register relating to the hypotheca, 
and the right of the creditor has not been recognised within such 
period by the owner in a manner appropriate according to 208 for 
the interruption of prescription. If a date has been fixed for the 
payment of the claim, the period does not begin to run till the 
expiration of the day of payment. 

Upon the issue of the decree of exclusion the owner acquires the 
hypotheca. The certificate of hypotheca issued to the creditor 
becomes void. 


1171, An unknown creditor may be excluded from his rights by 
means of public summons, even if the owner is entitled to satisfy 
the creditor (A) or to give notice, and lodges the amount of the 
elaim for the benefit of the creditor with a waiver of the right of 
withdrawal (7). The lodgment of interest is necessary only if the 
rate of interest is entered in the land register; interest for an 
earlier time than the fourth calendar year prior to the issue of the 
decree of exclusion is not to be lodged. 





(kh) If the personal debtor does not acquire the hypotheca, and if he has 
no legal interest in the rectification of the land register, he may only demand 
a receipt from the creditor. 368. 

(¢) No matter whether he is also the personal debtor or not. 

(k) Cf. 1142, par. 1. 

(2) C#. 376, par. 2 (1). 
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Upon the issue of the decree of exclusion the creditor is deemed 
to be satisfied, in so far as satisfaction has not already been made 
under the provisions relating to lodgment (m). The certificate of 
hypotheca issued to the creditor becomes void. 

The right of the creditor to the amount lodged is extinguished 
upon the lapse of thirty years after the issue of the decree of 
exclusion, unless the creditor reports himself at the lodgment office 
within such period; the person making the lodgment is entitled to 
withdraw the amount lodged, even if he has waived the right of 
withdrawal. 


1172, A collective hypotheca (x) belongs, in the cases provided 
for by 1163, to the owners of the charged lands in common. 

Each owner may, unless it has been otherwise agreed upon, 
require that the hypotheca on his land be limited according to 
1132, par. 2, to the amount which corresponds to the proportion of 
the value of his land to the aggregate value of the pieces of land, 
and be allotted to him with such limitation. The value is 
reckoned with a deduction of the amounts secured by rights which 
have priority to the collective hypotheca. 


1173. If the owner of one of the pieces of land subject to a 
collective hypotheca satisfies the creditor, he acquires the hypotheca 
on his own land; the hypotheca on the other pieces of land is 
extinguished. It is equivalent to the satisfaction of the creditor 
by the owner if the creditor’s right is transferred to the owner, or 
if claim and debt merge in the owner. 

If the owner who satisfies the creditor may require reimburse- 
ment from the owner of one of the other pieces of land or from a 
predecessor in title of that owner, the hypotheca on the land of 
that owner also passes to him to the extent of the claim for 
reimbursement; it remains with the hypotheca on his own land as 
a collective hypotheca. 


1174. If a personal debtor satisfies a creditor who has a collec- 
tive hypotheca, or if, in the case of a collective hypotheca, the 
claim and the debt merge in one person, and if the debtor can 
require reimbursement only from the owner of one of the pieces of 


(m) See 378. (n) Cf. 1132, par. 1. 
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land or from a predecessor in title of the owner, the hypotheca on 
such piece of land passes to him ; the hypotheca on the other lands 
is extinguished. 

If only partial reimbursement is to be made to the debtor, and 
if for this reason the hypotheca passes to him only in respect of a 
part of the amount, the owner is bound to deduct such- part from 
the share in the residue of the collective hypotheca which accrues 
to him as provided for in 1172. 


1175, If the creditor relinquishes the collective hypotheca, it 
accrues to the owners of the charged lands in common (0); the 
provisions of 1172, par. 2, apply. If the creditor relinquishes the 
“ hypotheca on one of the pieces of land, the hypotheca on that, 
piece (p) is extinguished. 

The same rule applies if the creditor is excluded from his right 
as provided for in 1170. 


1176. If the conditions of 1163,.1164, 1168, 1172 to 1175 exist 
only in respect of a part of the hypotheca, the hypotheca accruing 
to the owner, or one of the owners, or to the personal debtor, by 
virtue of these provisions, may not be enforced to the injury of 
the hypotheca remaining with the creditor. 


1177. If the hypotheca and the ownership merge in one 
person (7) while the claim belongs to a person other than the 
owner, the hypotheca is then converted into a land charge (r). 
With respect to the question of interest, the rate of interest, the 
time of payment, notice, and place of payment, the provisions 
made in respect of the claim are applicable. 

If the claim belongs also to the owner, his rights arising from 
the hypotheca, so long as the merger is operative, are determined 
according to the provisions applicable to a land charge belonging 
to the owner (s). 








(0) See 1168, par. 1; and 1172, par. 2. 

(py) An exception to 1168, par. 1. 

(q) The following are the cases of merger of hypotheca in ownership by 
operation of law: 1143, 1163, 1168, 1170, par. 2, 1171, par 2, 1172, 1173, 1175, 

(r) Cf. 1191, 1192. 

(s) Cf. 1197. 
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1178. The hypotheca in respect of arrears of interest and other 
accessory payments, and in respect of costs which are to be paid to 
the creditor, is extinguished if the hypotheca and the ownership 
merge in one person. The hypotheca is not extinguished where a 
right to the claim for such a payment belongs to a third party. 

For the relinquishment of the hypotheca in respect of the 
payments specified in par. 1, a declaration to that effect made by 
the creditor to the owner is sufficient. So long as a right to the 
claim for such a payment belongs to a third party, the consent of 
such third party is necessary. The consent shall be declared to 
the person in whose favour it is given; it is irrevocable. 


1179. Where the owner binds himself to another person to 
cause the hypotheca to be extinguished if the hypotheca and the 
ownership merge in one person, a caution (¢) may be entered in 
the land register for securing the claim for extinction. 


1180. For a claim secured by a hypotheca another claim may be 
substituted. A real agreement between the creditor and the 
owner and an entry in the land register are necessary for such 
substitution ; the provisions of 873, par. 2, and 876, 878 apply 
mutatis mutandis. 

If the claim which is to take the place of the former claim does 
not belong to the former hypotheca creditor, his consent is neces- 
sary ; the consent shall be communicated to the land registry office 
or to the person in whose favour it is given. The provisions of 
875, par. 2, and 876 apply mutatis mutandis. 


1181, If the creditor is satisfied out of the land (u), the hypotheca 
is extinguished (7)... 

If the satisfaction is effected out of one of the pieces of land 
charged with a collective hypotheca, the other pieces of land are 
also discharged. 

Satisfaction out of the objects to which the hypotheca extends (y) 
is equivalent to satisfaction out of the land. 


(t) Cf. 883 et seq. 

(u) By means of compulsory execution as provided for in 1147. 
(x) Cancellation in the land register is not necessary. 

(y) Sce 1120—1131. 
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1182. If, in the case of a collective hypotheca, the owner of the 
land out of which the creditor is satisfied can require reimburse- 
ment from the owner of one of the other pieces of land or from a 
predecessor in title of that owner, the hypotheca on the land of 
that owner passes to him. The hypotheca may not, however, if 
the creditor is only partially satisfied, be enforced to the injury 
of the hypotheca remaining with the creditor and, if the land is 
charged with a right of equal or subsequent rank, not to the injury 
of that right. 


1183. For the release of a hypotheca by juristic act, the con- 
sent of the owner is necessary (s). The consent shall be com- 
municated to the land registry office or to the creditor; it is 
irrevocable. 


1184, A hypotheca may be granted in such manner that the 
right of the creditor arising from the hypotheca is determined only 
according to the claim, and the creditor cannot appeal to any 
registration for evidence of the claim (i.e., a cautionary hypotheca). 

The hypotheca must be designated in the land register as a 
cautionary hypotheca. 


1185, In the case of a cautionary hypotheca the issue of a 
certificate of hypotheca is excluded. 
The provisions of 1138, 1139, 1141, 1156 do not apply. 


1186, A cautionary hypotheca may be converted into an 
ordinary hypotheca, and vice versä (a). The consent of persons 
having rights of equal or subsequent rank is not necessary. 


1187. In respect of a claim arising from an obligation to bearer, 
a bill of exchange, or any other instrument that can be transferred 
by indorsement, only a cautionary hypotheca can be granted. The 
hypotheca is deemed to be a cautionary hypotheca even if it is not 








(z) If the hypotheca does not. belong to the owner himself, a declaration 
by the hypotheca creditor to the effect that he gives up the hypotheca is also 
necessary. The release must be registered in the land register. Cf. 875. 

(a) Both the consent of the creditor and of the owner of the charged land, 
and registration in the land register, are necessary. 877, 878. 
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designated as such in the land register (5). The provision of 1154, 
par. 3, does not apply. 


1188. A. declaration communicated by the owner to the land 
registry office that he grants the hypotheca and registration in the 
land register are sufficient for the grant of a hypotheca (c) in 
respect of a claim arising from an obligation to bearer; the 
provision of 878 applies. 

The exclusion of a creditor from his right, as provided for in 
1170, is permissible only if the period for presentation specified in 
801 has elapsed. If the obligation is presented or the claim upon 
the instrument is enforced in Court within the period, the exclusion 
may not be effected until after the lapse of the period of 
prescription. 


1189, In the case of a hypotheca of the kind specified in 1187 a 
representative of the creditor for the time being may be appointed 
with the authority to make certain dispositions affecting the 
hypotheca, which shall be valid both in favour of and as against 
every subsequent creditor, and to represent the creditor in the 
enforcement of the hypotheca. For the appointment of the repre- 
sentative, registration in the land register is necessary. 


If the owner is entitled to require the creditor to make a disposi- 
tion which the representative is authorised to make, he may require 
the representative to make such a disposition. 


1190, A hypotheca may be granted in such manner that only 
the maximum amount for which the land is to be liable is specified, 
the determination of the claim being in other respects reserved. 
The maximum amount must be entered in the land register. 

If the claim bears interest, the interest is included in the 
maximum amount. 

The hypotheca is deemed to be a cautionary hypotheca, even if it 
is not designated as such in the land register. 

The claim may be transferred under the general provisions 








(5) An exception to 1184, par. 2. 
(c) ‘* Hypotheca” here means ‘‘ cautionary hypotheca.” 1187. 
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applicable to the transfer of claims (d). If it is transferred under 
those provisions, the transfer of the hypotheca is excluded (e). 


SECOND TITLE. 


Land Charge— Annuity Charge. 
I.—Land Charge. 


1191. A piece of land may be charged (7') in such manner that 
a specified sum of money is to be paid out of the land to the person 
in whose favour the charge is made (#.e., a land charge). 

The charge may also be made in such manner that interest upon 
the sum of money, as well as other accessory payments, is to be 
paid out of the land (g). 


1192. The provisions relating to hypothecas apply mutatis 
mutandis to land charges, except in so far as a contrary intention 
appears from the fact that a land charge does not presuppose a 
claim (A). 

The provisions relating to interest on a hypothecary claim 
apply (+) to interest on a land charge. 


1193, The principal of a land charge does not become due until 
after notice has been given. Both the owner and the oreditor have 
the right to give notice. The term of notice is six months. 

Different provisions are permissible (A). 


em a eee ee — = — 


(d) I.e., 398 et seq. 

(e) If the hypotheca also is to pass to the new creditor, registration in the 
land register is necessary. Cf. 1185, par. 1; and 1154, par. 3. 

(f) Cf. 873. 

(g) In such a case the rate of interest and, if there are other accessory 
payments, their amount must be entered in the land register. See 1192, 
1115. 
“ (Ah) The following provisions are therefore inapplicable: 1137—1139, 1143, 
1153, 1161, 1163, par. 1, 1164—1167, 1174, 1177, 1180, 1184—1190. 

(#) I.e., 1115, 1118, 1119, 1145, par. 2, 1146, 1158, 1159, 1171, 1178. 

(k) Cf. I. A., Art. 117, par. 2. 
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1194, The payment of the principal as well as of interest and 
other accessory payments shall be made, unless otherwise provided, 
in the place where the land registry office is situated (2). 


1195. A land charge may be granted in such a manner that the 
certificate of land charge is drawn to bearer. The provisions 
relating to obligations to bearer (m) apply mutatis mutandis to such 
a certificate. 


1196, A land charge may also be granted to the owner. 

For the grant of such a land charge, a declaration communicated 
by the owner to the land registry office to the effect that the land 
charge is to be registered in his name in the land register, and the 
registration are necessary ; the provision of 878 applies. 


1197. If the owner is the creditor, he may not levy compulsory 
execution for the purpose of satisfaction. 

Interest is due to the owner only if the land is judicially attached 
upon the application of another person for the purpose of com- 
pulsory management, and only for the time of the compulsory 
management. 


1198, A hypotheca may be converted into a land charge, and 
vice versä (n). The consent of persons having rights of equal or 
subsequent rank is not necessary. 


II.— Annuity Charge. 


1199. A land charge may be granted in such manner that a 
specified sum of money is to be paid out of the land at regularly 
recurring periods (i.c., an annuity charge). 

In granting an annuity charge the amount, by payment of 
which the annuity charge may be redeemed, must be specified. 
The redemption sum must be stated in the land register. 


1200. The provisions applicable to interest on a hypothecary 








(2) Cf., however, 1177, par. 1, sentence 2. 
(m) I.e., 798—806. 
(n) Cf. note (a) to 1186, 
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claim (0) apply mutatis mutandis to the individual payments; and 
the provisions applicable to the principal of a land charge apply 
mutatis mutandis to the redemption sum (p). 

The payment of the redemption sum to the creditor has the same 
effect as the payment of the principal of a land charge. 


1201. The right of redemption belongs to the owner. 

The right to demand redemption cannot be conferred upon the 
creditor. In the case provided for by 1133, sentence 2, the creditor 
is entitled to demand the payment of the redemption sum out of 
the land. 


1202. The owner can exercise the right of redemption only 
after notice has been given. The term of notice is six months, 
unless it is otherwise provided. 

A limitation of the right to give notice is permissible only in so 
far as the owner can give notice after thirty years, with observance 
of the six months’ term. - | 

If the owner has given notice, the creditor may, after the 
expiration of the term of notice, require the payment of the 
redemption sum out of the land. 


1203. An annuity charge may be converted into an ordinary 
land charge, and tice rersd (9). The consent of persons having 
rights of equal or subsequent rank is not necessary. 


(0) See note (#) to 1192. 
(p) See note (A) to 1192. 
(q) See note (a) to 1186. 


270 LAW OF THINGS. 


NINTH SECTION. 


PLEDGE OF MOVEABLES AND OF RIGHTS. 


FIRST TITLE. 


Pledge of Moveables. 


1204, A moveable may, for the securing of a claim (r), be 
charged in such manner that the creditor is entitled to seek satis- 
faction out of the moveable (s) (i.e., a pledge). 


A pledge may also be granted as a security for a future or a 
conditional claim. 


1205. For the grant of a pledge it is necessary that the owner (?) 
deliver the thing to the creditor and make a real agreement with 
him to the effect that the pledge shall belong to the creditor. 
If the creditor is in possession of the thing, a real agreement as 
to the creation of the pledge is sufficient. 

The delivery of a thing which is in the indirect possession (u) of 
the owner may be replaced by the owner transferring the indirect 
possession to the pledgee and notifying the pledge to the possessor. 


1206, Instead of delivery of the thing the creation of joint 
possession is sufficient, if the thing is in the joint custody of the 
creditor ; where it is in the possession of a third party, its delivery 
can be made only to the owner and the creditor jointly. 


1207. If the thing does not belong to the pledgor, the provisions 
of 932, 934, 935, applicable to the acquisition of ownership, apply 
mutatis mutandis to the grant of a pledge. 


— Sr cy 


(r) This need not be a money claim. Cf. 1113. 
(8) By a sale of the thing pledged. 1228. 

(t) CH. 1207. 

(u) Cf. 868—870. 
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1208. If the thing is charged with a right (x) of a third party, 
the pledge takes priority to such right, unless the pledgee, at the 
time of acquiring the pledge, was in bad faith as against such 
right (y). The provisions of 932, par. 1, sentence 2, 935, and 936, 
par. 3, apply mutatis mutandis. 


1209. The rank of a pledge is determined by the date of its 
grant, even if it was granted as a security for a future or a 
conditional claim. 


1210. The thing pledged is liable for the claim in the condition 
in which it is at the time of the assertion of the right of pledge, as, 
e.g., for interest and stipulated penalties (s). If the personal debtor 
is not the owner of the thing pledged, the liability is not increased 
by any juristic act which the debtor enters into after the creation 
of the pledge. 

The thing pledged is liable for the claims of the pledgee for 
reimbursement of outlay (a), for the costs of notice and of legal 
process to be repaid to the pledgee, and also for the costs of a sale 
of the thing pledged. 


1211, The pledgor may set up »s against the pledgee any 
defences which the personal debtor has against the claim, and also 
any defences which a surety has under 770. If the personal debtor 
dies, the pledgor may not avail himself of the fact that the heir has 
only a limited liability for the debt. 

If the pledgor is not the personal debtor, he does not lose a 
defence through its waiver by the latter. 


1212. The pledge extends to products which are severed from 
the thing pledged. 


1213. A pledge may be granted in such manner that the 





(x) E.g., a usufruct. 

(y) The pledgee is deemed to be in bad faith, if the right of the third 
party was known to him, or was unknown to him as a result of negligence. 
Cf. 932, par. 2. 

(z) Cf. 339 et seq. 

(a) Cf. 1216, 256. The pledgee has a right of lien in respect of his claim 
for reimbursement of outlay. (f. 273. 
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pledgee is entitled to draw the emoluments (d) of the thing 
pledged. 

If a thing which naturally bears fruit is delivered to the pledgee 
for his sole possession, it is to be presumed, in case of doubt, that 
the pledgee is entitled to take the fruits. 


1214, If the pledgee has the right to draw the emoluments, he 
is bound to take care to secure the emoluments and to render an 
account (c). 

The net proceeds of the emoluments shall be applied towards the 
satisfaction of the principal claim; but where costs and interest 
are to be paid, the net proceeds shall first be applied to the 
payment of the costs and interest. 

Different provisions are permissible. 


1215. The pledgee is bound to take the pledged thing into his 
custody as though he were a depositary (d). 


1216. If the pledgee incurs any outlay upon the thing pledged, 
the pledgor’s duty to make reimbursement is determined according 
to the provisions relating to management of affairs without 
mandate (ce). The pledgee is entitled to remove an attachment 
with which he has provided the thing pledged (/). 


1217, If the pledgee violates the rights of the pledgor to a 
serious extent, and if he continues to do so in spite of a remon- 
strance of the pledgor, the pledgor may require that the thing 
pledged be lodged (g) at the expense of the pledgee, or if it is not 
suitable for lodgment, that it be delivered to a custodian appointed 
by the Court. 

Instead of lodgment or delivery of the pledged thing to a 
custodian, the pledgor may require the return of the thing pledged 


ger ee nn 


(b) Cf. 100. 

(c) Cf. 259. 

(d) For the duty of the pledgor in respect of his custody of the thing 
pledged, seo 688, 691, 692, 694, 697 and 698. The provision of 690 is not 
applicable to a pledgee who is responsible for all negligenca in respect of his 
custody of the thing. 

(e) Cf. 677—687. 

(f) Cf. 258. 

(g) Cf. 372 et sey. 
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on satisfaction made to the creditor. If the claim does not bear 
interest and is not yet due, the pledgee is only entitled to the sum 
which, with addition of statutory interest from the time of payment 
to maturity, would equal the amount of the claim. 


1218. If the destruction of the thing pledged or a serious 
diminution of its value is to be apprehended, the pledgor may 
require the return of the thing pledged upon giving security in 
some other manner (}) ; the giving of security by sureties is 
excluded. 


The pledgee shall, without delay, notify the pledgor of the 
threatened destruction, if such notice is practicable. 


1219. If the security of the pledgee is endangered by the 
threatened destruction of the thing pledged, or by an apprehended 
serious diminution in its value, he may cause the thing pledged to 
be sold by public auction. 


The proceeds take the place of the thing pledged. On demand 
by the pledgor the proceeds shall be lodged (7). 


1220. The auction sale of the thing pledged is permissible only 
after the pledgor has been warned of it; the warning may bo 
dispensed with if the thing pledged is liable to be destroyed and 
there is danger in delaying the auction. In the case of a diminu- 
tion in value it is necessary, beside the warning, that the pledgee 
shall have fixed a reasonable period for the pledgor to give further 
security, and that the period shall have elapsed. 

The pledgee shall without delay notify the pledgor of the 
auction sale; if he fails to give such notice he is bound to make 
compensation. 

The warning, the fixing of a period, and the notice may be 
dispensed with if they are impracticable. 


1221. If the thing pledged has an exchange or market price, 
the pledgee may make the sale privately at the current price by a 
broker publicly empowered to make such sales or by a person 
authorised to hold public auctions. 


all 


(h) Cf. 232 et seq. (t) Cf. 372 et seq. 
W. T 
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1222. If a pledge exists over several things, each is liable for 
the whole claim. 


1223. A pledgee is bound to return the pledged thing to the 
pledgor after the extinction of the pledge. 

The pledgor (k) may require the return of the thing pledged on 
satisfaction of the pledgee as soon as the debtor is entitled to make 
satisfaction. 


1224. The satisfaction of the pledgee may also be effected by 
the pledgor by lodgment or set-off (/). 


1225. If the pledgor is not the personal debtor, the claim (m) 
passes to him in so far as he satisfies the pledgee. The provisions 
of 774 applicable to a surety apply mutatis mutandis. 


1226. The claims of the pledgor for compensation on account of 
alterations or deteriorations of the thing pledged, and also the 
claims of the pledgee for reimbursement of outlay incurred and for 
permission to remove an attachment (7), are barred by prescription 
in six months. The provisions of 558, pars. 2 and 3, apply 
mutatis mutandis. 


1227, Lf any right of the pledgee is violated, the provisions 
applicable to claims arising from ownership (0) apply mutatis 
mutandis to the claims of the pledgee. 


1228. The satisfaction of the pledgee out of the thing pledged 
is effected by sale. 

The pledgee is entitled to sell the thing pledged as soon as the 
claim is due in whole or in part. If the object owed is not money, 


the sale is permissible only if the claim has been transmuted into a 
money claim. 


EL rn 





(%) No matter whether he himself or a third party is the personal debtor. 
(2) The provisions of 372—396 apply mutatis mutandis. 

(m) Likewise the right of pledge also passes to him. 1250. 

(n) Of. 1216. 

(0) See 985—1007, 1011. 
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1229. An agreement made before the right to sell has arisen, 
whereby the ownership of the thing is to pass or is to be transferred 
to the pledgee if satisfaction is not made, or is not made in due 
time, is void. 


1230. Among several things pledged the pledgee may, unless it 
is otherwise provided, select which are to be sold. He may put up 
for sale only so many of the things pledged as are necessary for 
his satisfaction. 


1231. I£ the pledgee is not in sole possession of the thing 
pledged (p), he may, as soon as the right to sell has arisen (g), 
demand the delivery of the thing pledged for the purpose of sale. 
In lieu of such delivery, the thing pledged shall, on demand by the 
pledgor, be delivered to a custodian appointed by the parties 
Jointly ; the custodian shall, upon acceptance of the thing, bind 
himself to keep it ready for sale. 


1232. The pledgee is not bound to hand over to a pledgee 
subsequent to himself in rank the thing pledged for the purpose of 
sale. If he is not in possession of the thing pledged, and if he 
does not himself require the sale, he cannot prohibit the sale by a 
subsequent pledgee. 


1233. The sale of the thing pledged shall be effected according 
to the provisions of 1234 to 1240. 

If the pledgee has acquired for his right to sell an executory 
title against the owner, he may also cause the sale to be effected 
under the provisions (r) applicable to the sale of a judicially 
attached thing (s). 


1234. The pledgee shall warn the owner in advance of the 
sale, and shall at the same time specify the amount in money on 
account of which the sale is to take place. The warning may not 





(p) Cf. 1205, par. 2; and 1206. 

(q) See 1228, par. 2. 

(r) These are contained in 814—825 of the Code of Civil Procedure. 

(s) The parties may agree upon some other mode of selling the thing as 
provided for in 1245 and 1246. 


T2 
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be given until after the right to sell has arisen; it may be dispensed 
with if it is impracticable. 

The sale cannot be made until the expiration of one month after 
the warning. If the warning is impracticable, the month is to be 
reckoned from the time when the right to sell arises. 


1235. The sale of the thing pledged is to be effected by means 
of public auction (£). 

If the thing pledged has an exchange or market price, the 
provision of 1221 applies. 


1236. The auction shall be held in the place where the thing 
pledged is in custody. If a reasonable result is not to be expected 
from the auction in the place of custody, the thing pledged is to be 
put up for auction in some other suitable place. 


1237. The time and place of the auction shall be publicly 
advertised with a general description of the thing pledged. The 
owner and third parties who have rights in the thing pledged are 
especially to be notified ; the notification may be dispensed with if 
it is impracticable. . 


1238. The thing pledged shall be sold only subject to the condi- 

tion that the purchaser has to pay the purchase price immediately 
in cash, and that he shall lose his rights if this is not done. 
_ If the sale is made without such condition, the purchase price is 
deemed to be received by the pledgee; the rights of the pledgee 
against the purchaser remain unaffected. Jf the immediate pay- 
ment of the purchase price is not made the same rule applies, 
unless, before the expiration of the day on which the auction is 
held, the right to declare a forfeiture of the purchaser’s rights is 
exercised. 


1239, The pledgee and the owner may bid at the auction (w). 
If the pledgee is the successful bidder, the purchase price is deemed 
to be received by him. 

The bid of the owner can be rejected if the amount is not 





(t) See 383, par. 3. 
(u) As to those who are prohibited to bid at the auction, see 456, 457, 
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tendered in cash. The same rule applies to the bid of the debtor, 
if the pledge is for the debt of another. 


1240, Things of gold and silver cannot be sold at the auction 
below the bullion value. 

If a sufficient bid is not made, the sale may be made privately 
by a person authorised to conduct public auctions, at a price equal 
to the bullion value. 


1241, The pledgee shall without delay notify the pledgor of the 
sale of the thing pledged and of the result of the sale, provided 
the notification is practicable. . 


1242, By the legitimate alienation of the thing pledged (z), 
the acquirer obtains the same rights as if he had acquired the 
thing from the owner. This applies even if the pledgee is the 
successful bidder. 

All rights of pledge over the thing are extinguished, even 
if they were known to the acquirer. The same rule applies to a 
usufruct, unless it has priority in rank to all rights of pledge (y). 


1243, The alienation of the thing pledged is not legitimate if it 
is in violation of the provisions of 1228, par. 2, 1230, sentence 2, 
1235, 1237, sentence 1, or 1240. 

If the pledgee infringes any other provision applicable to the 
sale (z), he is bound to make compensation if any fault is imputable 
to him. 


1244. Where a thing is alienated as a pledged thing without 
the alienor having any right of pledge over it, or without 
satisfying the requisites upon which the legitimacy of the aliena- 
tion depends (a), the provisions of 932 to 934, 936 apply mutatis 
mutandis if the alienation has been made in the manner provided 
for by 1233, par. 2, or if the provisions of 1235 or of 1240, par. 2, 
have been observed. 


(x) Cf. 1243. 

(y) Cf. 1208, 1209. 

(2) E.g., 1236, 1237, sentence 2, 1238, 1239, par. 2, 1241. 
(a) Cf. 1243, par. 1. 
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1245, The owner and the pledgee may agree upon a method of 
selling the thing pledged varying from the provisions of 1234 to 
1240. Ifa third party has in the thing pledged a right which is 
extinguished by the alienation of the thing, the consent of such 
third party is necessary. The consent shall be declared to the 
person in whose favour it is given; it is irrevocable. 


- The observance of the provisions of 1235, 1237, sentence 1, and 
1240 may not be waived before the right to sell arises (b). 


1246. If a method of selling the pledged thing, varying from 
the provisions of 1235 to 1240, appears to be equitable, having 
regard to the interests of the parties, either of them may require 
that the sale be made by such method. 

If an agreement is not formed, the Court decides. 


1247. In so far as the proceeds of a sale of the thing pledged 
accrue to the pledgee in satisfaction (c) for his claim, the claim is 
deemed to have been satisfied by the owner. For the rest the 
proceeds take the place of the thing pledged. 


1248. In the sale of the thing pledged the pledgor is deemed, in 
favour of the pledgee, to be the owner, unless the pledgee knows 
that the pledgor is not the owner. 


1249. A person who would lose a right in the thing pledged 
through its alienation may satisfy the pledgee as soon as the 
debtor is entitled to make payment. The provisions of 268, pars. 2 
and 3, apply mutatis mutandis. 


1250. Upon the transfer of the claim (d) the pledge passes to 
the transferee. The pledge cannot be transferred without the 
claim. 

If, in the transfer of the claim, the transfer of the pledge is 
excluded, the pledge is extinguished. 


(b) Cf. 1228, par. 2. 

(c) Cf. 1210. 

(d) It matters not whether the transfer is effected by assignment (398 
et seq.) or by operation of law. Cf. e.g., 1225. 
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1251. The new pledgee may demand the delivery of the thing 
pledged from the former pledgee. 

Upon acquisition of possession the new pledgee takes the place 
of the former pledgee in respect of the obligations towards the 
pledgor attached to the pledge. If he does not fulfil the obliga- 
tions, the former pledgee is liable for any damage to be made good 
by him, as a surety who has waived the plea of beneficium 
excussionia (e). [The liability of the former pledgee does not arise 
if the claim passes to the new pledgee by operation of law (/), or is 
assigned to him by reason of a statutory obligation. 


1252. A pledge is extinguished upon the extinction of the claim 
for which it exists. 


1253. A pledge is extinguished if the pledgee gives back the 
thing pledged to the pledgor or to the owner. Any reservation in 
respect of the continuance of the pledge is ineffective. 

If the thing pledged is in the possession of the pledgor or the 
owner, it is presumed that the thing pledged has been given back 
to him by the pledgee (g). This presumption applies even if the 
thing pledged is in the possession of a third party who has obtained 
the possession from the pledgor or the owner after the creation of 
the pledge. 


1254. If there is a defence to the pledge whereby the enforce- 
ment of the pledge is permanently barred, the pledgor may require 
the return of the thing pledged (A). The owner has the same 
right. 


1255. For the termination of a pledge by juristic act, a 
declaration made by the pledgee to the pledgor or the owner to the 
effect that he gives up the pledge is sufficient (7). 

If the pledge is charged with the right of a third party, the 
consent of the third party is necessary. The consent shall be 





(e) On the liability of a surety see 765 ef seq. 

(7) See note (x) to 412. 

(g) The presumption is rebuttable. 

(h) By the return of the thing the pledge comes to an end. 1253, par. 1. 
(1) Acceptance of the declaration by the pledgor or owner is not necessary. 
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declared to the person in whose favour it is given; it is 
irrevocable. 


1256. A pledge is extinguished if the ownership and the pledge 
merge in the same person. It is not extinguished so long as the 
claim secured by the pledge is charged with the right of a third 
party (4). 

The pledge is deemed not to have been extinguished where the 
owner has a legal interest in the continuance of the pledge. 


1257. The provisions relating to a pledge constituted by juristio 
act (/) apply mutatis mutandis to a pledge created by operation of 
law (m). 


1258, If a pledge exists in the share of one co-owner (n), the 
pledgee exercises the rights which result from the community of 
the co-owners in respect of the management of the thing and the 
mode of its use. 

Before the pledgee’s right to sell (0) arises, the dissolution of the 
community can only be required in common by the co-owners and 
the pledgee. After the right to sell has arisen, the pledgee can 
require the dissolution of the community without the consent of 
the co-owner being necessary ; he is not bound by any agreement 
whereby the co-owners have excluded permanently or temporarily 
the right to require the dissolution of the community or have 
prescribed a term of notice (p). 

If the community is dissolved, there is due to the pledgee the 
pledge in the objects which take the place of the share. 

The pledgee’s right to sell the share remains unaffected. 


1259. The special provisions of 1260 to 1271 apply to a pledge 
affecting a ship entered in the ship register (g). 





(k) E.g., a pledge or a usufruct. 

(2) I.e., 1204—1256. 

(m) Pledges created by operation of law are found in the following sections 
of this code: 233, 559—563, 581 and 585, 590, 647 and 704. 

(n) Of. 1008 et seg. 

(0) Cf. 1228, par. 2. 

(p) Cf. 1010, par. 1. 

(g) Ships which have not or cannot be registered are treated in the same 
manner as any other moveables. 
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1260. For the grant of such a pledge a real agreement between 
the owner of the ship and the creditor that the pledge shall belong 
to the creditor, and an entry of the pledge in the ship register, are 
necessary. The provisions of 873, par. 2, and 878 apply mutatis 
mutandis. 


In the registration must be stated the name of the creditor, the 
amount in money of the claim, and, if the claim bears interest, the 
rate of interest. For the detailed description of the claim, refer- 
ence may be made to the authorisation for registration. 


1261. The relative rank of pledges granted in respect of a 
registered ship is determined according to the provisions of 879 to 
881 and 1151. 


1262. So long as a pledge is entered in the ship register it 
remains operative in the case of alienation or charging of the ship, 
even if the acquirer is in good faith. 

If the pledge is wrongfully cancelled and the ship is alienated, 
the provisions of 936, par. 1, sentence 1, and par. 2 apply, even if 
the acquirer obtains the ownership without delivery; the provision 
of 936, par. 3, does not apply. If a pledge which is subsequent 
in rank to the pledge wrongfully erased is transferred to a third 
party, the provision of 1208, sentence 1, applies. 


1263, If the entries of the ship register in respect of a pledge 
are not in accord with the actual legal situation, the rectification of 
the register may be required according to the provisions of 894, 
895, 897, 898 applicable to the rectification of the land register. 


If a pledge has been wrongfully cancelled, an objection to the 
correctness of the ship register may be entered in the manner pro- 
vided for by 899, par. 2. As long as the objection is entered, the 
same rule applies as against the acquirer in the case of alienation 
or charging of the ship as if the pledge were registered. 


1264. The liability of the ship is limited to the registered 
amount of the claim and interest according to the registered rate 
of interest. The liability for statutory interest and for costs is 
determined according to the provision of 1118 applicable to 
hypotheca. 
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If the claim does not bear interest, or if the rate of interest is 
lower than five per cent., the pledge may, without the consent of 
persons having rights of equal or subsequent rank, be enlarged to 
the extent that the ship is liable for interest up to five per cent. 


1265. A pledge affecting a registered ship extends to the 
accessories of the ship, with the exception of accessories which have 
not come into the ownership of the owner of the ship. 

The provisions of 1121, 1122 applicable to hypotheca apply 
mutatis mutandis to the liability of the accessories. 


1266. The provisions of 1205 to 1257 do not apply, in so far 
as modifications result from the fact that the pledgee does not 
obtain possession of the ship. In the case provided for by 1254 
the right to require termination of the pledge takes the place of 
the claim for the return of the thing pledged. 


1267. The pledgor may, upon satisfaction of the pledgee, 
require the issue of the documents necessary for the cancellation of 
the pledge. The personal debtor has the same right, if he has a 
legal interest in the rectification of the ship register. 


1268. The pledgee may seek satisfaction out of the ship and its 
accessories only by virtue of an executory title according to the 
provisions applicable to compulsory execution (7). 


1269. Where the creditor is unknown he may be excluded from 
his pledge by means of public summons, if the conditions prescribed 
in 1170 or in 1171 for the exclusion of a hypotheca creditor exist. 
Upon the issue of the decree of exclusion the pledge is 
extinguished. The provision of 1171, par. 3, applies. 


1270. To the pledge for a claim arising from an obligation to 
bearer, from a bill of exchange, or from any other instrument 
which can be transferred by indorsement, the provisions of 1189, 





(r) Compulsory execution on a registered ship can be effected only by 
means of compulsory auction. 870, par. 2, of the Code of Civil Procedure. 
For further particulars, see sects. 162 to 171 of the Compulsory Auction 
Act. 
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and to the pledge for a claim arising from an obligation to bearer, 
the provisions of 1188 also apply mutatis mutandis. 


1271, A pledge affecting a registered ship may be granted in 
such manner that only the maximum amount for which the ship is 
to be liable is specified, the determination of the claim being in 
other respects reserved. The maximum amount must be entered in 
the ship register. 

If the claim bears interest, the interest is included in the 
maximum amount. 


1272. The provisions of 1260 to 1271 apply also to pledge of a 
share in a ship. 


SECOND TITLE. 
Pledge of Rights. 


1273. A right can also be the object of pledge. 

The provisions relating to pledge of moveables apply mutatis 
mutandis to pledge of rights in so far as a contrary intention does 
not appear from 1274 to 1296. The provisions of 1208 and 
1213, par. 2, are not applicable. 


1274, The grant of a pledge of a right is effected according to 
the provisions applicable to the transfer of rights (s). If for the 
transfer of the right the delivery of a thing is necessary (?), the 
provisions of 1205, 1206 apply. 

So long as a right is not transferable, a pledge of the right may 
not be granted. 


1275. Ifa right by virtue of which an act of performance can 
be demanded is the object of a pledge, then to the legal relation 
between the pledgee and the person bound thereto, the provisions 
which, in the case of transfer of the right, apply to the legal relation 
between the acquirer and the person bound thereto (u), and in the 


(s) Of. 398 et seq. and 873. 
(t) An instance of this may be found in 1154, par. 1. 
(u) See especially 404—410. 
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case of an order of the Court issued according to 1217, par. 1, the 
provision of 1070, par. 2, applies mutatis mutandis. 


1276, A pledged right may be terminated by juristic act only 
with the consent of the pledgee. The consent shall be declared to 
the person in whose favour it is given; it is irrevocable. The 
provision of 876, sentence 3, remains unaffected. 

The same rule applies in the case of a modification of the right 
so far as it impairs the pledge. 


1277. The pledgeo may seek satisfaction out of the right only 
by virtue of an executory title according to the provisions applicable 
to compulsory execution (x), unless it is otherwise provided. The 
provisions of 1229 and 1245, par. 2, remain unaffected. 


1278, If a right, for the pledging of which the delivery of a 
thing is necessary, is the object of a pledge, the provisions of 1253 
apply mutatis mutandis to the termination of the pledge by the 
return of the thing. 


1279. The special provisions of 1280 to 1290 apply to the 
. pledge of a claim. 


1280. The pledging of a claim which can be transferred by a 
mere contract of assignment is effective only if the creditor notifies 
the debtor of it. 


1281, The debtor may only perform his part in favour of the 
pledgee and the creditor in common (y). Each of them may require 
that performance be effected in favour of them in common; either 
may require, in lieu of performance, that the thing owed be lodged (z) 





eee m 





(x) See 704 et seg. of the Code of Civil Procedure. The pledgee cannot 
seek satisfaction by a ‘‘ private” extra-judicial sale, as is the case with the 
pledge of moveables. Cf. 1228. 

(y) This provision presupposes that the conditions specified in 1228, par. 2, 
have not yet arisen. After the fulfilment of the conditions, the debtor 
is entitled to perform his part only in favour of the pledgee. See 1282, 
par. 1, sentence 1. 

(z) Seo 372 et seq. 
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on their joint account, or, if it is not suitable for lodgment, that it 
be delivered to a custodian appointed by the Court. 


1282, If the conditions specified in 1228, par. 2, have arisen, 
the pledgee is entitled to collect the claim, and the debtor can 
perform his part only in favour of him. The right to collect a 
money claim belongs to the pledgee only in so far as is necessary for 
his satisfaction. Where he is entitled to collect the claim, he may 
also require that the money claim be assigned to him in lieu of 
payment. 

The pledgee is not entitled to make any other disposition affect- 
ing the claim; the right to seek satisfaction out of the claim 
under 1277 remains unaffected. 


1283. If the maturity of the pledged claim depends upon 
notice, the creditor may give notice without the consent of the 
pledgee, unless the latter is entitled to draw the emoluments of the 
claim (a). 

Notice by the debtor is effective only if it is communicated both 
to the pledgee and to the creditor. 

If the conditions specified in 1228, par. 2, have arisen, the 
pledgee is also entitled to give notice; a communication addressed 
to the pledgee is deemed to be a notice by the debtor. 


1284, The provisions of 1281 to 1283 do not apply where the 
pledgee and the creditor agree otherwise. 


1285. Where payment is to be made to the pledgee and the 
creditor in common (2), both are mutually bound to concur in its 
collection, if the claim is due. 

Where the pledgee is entitled to collect the claim without the 
concurrence of the creditor (c), he shall take care for the proper 
collection. He shall, without delay, notify the creditor of the 
collection, unless the notification is impracticable. 


1286. If the maturity of the pledged claim depends upon notice, 
and if the right to give notice does not belong to the pledgee (d), 
he can require notice from the creditor, where the collection of the 





(a) E.g., interest. (c) Cf. 1282, 1294. 
(b) Cf. 1281. (d) Cf. 1283, par. 3. 
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claim is required by the rules of proper management of property 
on account of its security becoming endangered. Under the same 
conditions the creditor may require the pledgee to give his consent 
to the notice, where the consent is necessary (e). 


1287. If the debtor makes payment in conformity with 1281, 
1282, upon payment the creditor acquires the object given in 
payment, and the pledgee acquires a pledge over the object. If 
the payment consists in the transfer of the ownership of a piece of 
land, the pledgee acquires a cautionary hypotheca (/). 


1288. If a money claim is collected in conformity with 1281, 
the pledgee and the creditor are mutually bound to concur, provided 
it is practicable without injury to the interest of the pledgee, in 
investing the sum collected according to the provisions applicable 
to the investment of money belonging to a ward (g), and simul- 
taneously a pledge over the sum is granted to the pledgee. The 
creditor determines the manner of investment. 

If the collection is made in conformity with 1282, the claim of 
the pledgee, where the sum collected is due to him for his 
satisfaction, is deemed to be satisfied by the creditor. 


1289. A, pledge over a claim extends to the interest on the 
claim. The provisions of 1123, par. 2, and of 1124, 1125, apply 
mutatis mutandis ; a notification by the pledgee to the debtor that 
he exercises his right of collection takes the place of the distraint. 


1290. Where a claim is subject to several pledges, only that 
pledgee whose pledge has priority to the other pledges is entitled 
to collect the claim. 


1291. The provisions relating to the pledge of a claim apply also 
to the pledge of a land charge or of an annuity charge. 


1292. For the pledging of a bill of exchange or other instrument 
which can be transferred by indorsement, a real agreement between 


(e) Of. 1283, par. 1. 
(/) Registration in the land register is not necessary. 
(g) See 1807 and 1808. 
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the creditor and the pledgee and delivery of the indorsed instru- 
ment are sufficient. 


1293. The provisions relating to the pledge of moveables apply 
to the pledge of an instrument payable to bearer (7). 


1294. If a bill of exchange, or any other instrument which can 
be transferred by indorsement, or an instrument payable to bearer, 
is the object of a pledge, the pledgee is, even though the conditions 
specified in 1228, par. 2, have not yet arisen, entitled to collect the 
claim, and where notice is necessary, to give notice, and the debtor 
may only make payment to him. 


1295. If a pledged instrument which can be transferred by 
indorsement has an exchange or market price, the creditor is, after 
the fulfilment of the conditions specified in 1228, par. 2, entitled to 
cause the instrument to be sold as provided for in 1221. 


1296. The pledge of a negotiable instrument extends to the 
interest coupons, annuity coupons, or dividend coupons belonging 
thereto, provided they have been delivered to the pledgee. The 
pledgor may, unless it is otherwise provided, require the return of 
the coupons, provided they become due before the fulfilment of the 
conditions specified in 1228, par. 2. 


(h) I.e., 1204—1258. 
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FOURTH BOOK, 
Family Law. 


FIRST SECTION. 


CIVIL MARRIAGE. 


FIRST TITLE. 


Betrothal. 


1297. No action can be brought upon a betrothal for the 
fulfilment of the promise to marry (a). 

A. promise to pay a penalty in case of non-fulfilment of the 
promise is void (5). 


1298. If a betrothed person withdraws from the betrothal, he 
(or she) shall compensate the other party to the betrothal, the 
latter’s parents, and any third parties who have acted in loco parentis, 
for any damage caused by their having incurred outlay or obliga- 
tions in expectation of the marriage. He shall also compensate 
the other party to the betrothal for any damage which the latter 
suffers through having, in expectation of the marriage, taken other 
measures affecting his (or her) property or employment. 

The damage shall be made good only in so far as the incurring 
of outlay or obligations and the other measures were reasonable 
under the circumstances. 

The duty to make compensation does not arise if a grave reason 
for the withdrawal exists (c). 


(a) Betrothal, therefore, creates only a moral obligation to fulfil the 
promise of marriage. 

(b) As to the claims of a go-between, see 656. 

(c) The burden of proof is upon the defendant. Whether a “ grave 
reason” exists or not is determined by the Court, according to the circum- 
etances of each particular casc. 
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1299, If a betrothed person causes the withdrawal of the other 
party to the betrothal by any fault which constitutes a grave 
reason for the withdrawal, the former is bound to make compensa- 
tion in accordance with 1298, pars. 1 and 2. 


1300. If a betrothed woman of unblemished character has 
permitted the other party to the betrothal to cohabit with her, and 
if the conditions specified in 1298 or 1299 exist, she may also 
claim an equitable compensation in money (d) on account of the 
injury, which is not an injury to property (e). 

The claim is not transferable and does not pass to her heirs, 
unless it has been acknowledged by contract or action has been 
commenced to recover it. 


1301. If the marriage is not concluded, either party to the 
betrothal may demand from the other the return of what he 
(or she) has given to the other as a gift or as a token of the 
betrothal in accordance with the provisions relating to the return 
of unjustified benefits (7). In case of doubt it is to be presumed 
that the claim for return is barred if the betrothal is dissolved by 
the death of one of the parties to the betrothal. 


1302. The claims specified in 1298 to 1301 are barred by pre- 
scription in two years after the dissolution of the betrothal (g). 


SECOND TITLE. 


Conclusion of Marriage. 


1308. A man may not marry before attaining majority; a 
woman may not marry before the completion of her sixteenth 


year of age (/). 


(d) Cf. 825, 847. 

(e) I.e., loss of virginity. 

(,f) See 812 et seq., especially 815, 818. 

(g) On the invalidity of a testamentary disposition in favour of a betrothed 
person after the dissolution of the betrothal, see 2077. 

(h) A marriage celebrated in violation of this provision is not void (1323), 
but is only voidable (1331). 


W. U 
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Dispensation from this provision (#) may be granted to a woman. 


1304. A person who is limited in disposing capacity (k) requires, 
for concluding a marriage, the approval of his statutory agent. 

If the statutory agent is a guardian, and if the approval is 
refused by him, it may be supplied by the Guardianship Court 
upon the application of the ward. The Guardianship Court shall 
give its approval if the conclusion of the marriage is in the interest 
of the ward. 


1305. A legitimate child requires, before the completion of his 
twenty-first year of age, the approval of the father for concluding a 
marriage; an illegitimate child requires, before the same age, the 
approval of the mother (4). The mother takes the place of the 
father if he is dead, or if the rights arising from paternity do not 
belong to him as provided for in 1701. A child declared legiti- 
mate (m) does not require the approval of the mother, even if the 
father is dead. 

It is equivalent to the death of the father or of the mother if 
they are permanently not in a position to make a declaration, or if 
their place of residence is permanently unknown. 


1306. In respect of an adopted child (x), the right to give the 
approval for concluding a marriage belongs to the person who has 
adopted the child, instead of to the natural parents. If a married 
couple have jointly adopted the child, or if one spouse has adopted 
the child of the other spouse, the provisions of 1305, par. 1, 
sentences 1, 2, and par. 2, apply. 

The natural parents do not recover the right to give approval 
even if the legal relation created by the adoption is terminated. 


1307. The parental approval may not be given through an 


(¢) Cf. 1322. 

(k) See 106, 114. 

(7) A marriage celebrated without the parental approval ia neither void nor 
voidable. See 1323, 1330. However, if a daughter violates this provision 
she would lose her claim to any ‘‘ outfit” (1621), and her parents would 
retain their right of usufruct of her property. 1661, 1684, 1364. 

(m) Cf. 1723 et seq. 

(n) Cf. 1741 et seq. 
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agent. Ifthe father or the mother is limited in disposing capacity, 
the consent of the statutory agent is not necessary. 


1308, If the parental approval is refused to a child who is of 
full age (0), it may be supplied by the Guardianship Court upon 
the application of the child. The Guardianship Court shall give 
the approval if it is refused without any grave reason. 

Before giving the decision, the Guardianship Court should hear 
the child’s relatives by blood or marriage, if it can be done without 
serious delay and without disproportionate expense. The provision 
of 1847, par. 2, applies to the reimbursement of expenditure. 


1309. No person can conclude a second marriage before his 
first marriage has been dissolved (2) or declared void (g). If a 
married couple wish to repeat the marriage ceremony (r), a 
previous declaration of nullity is not necessary. 

If an action for nullity or for restitution (s) is brought against a 
judicial decree whereby the first marriage was dissolved or declared 
void, the parties cannot conclude a second marriage before the 
determination of the suit, unless the action has not been instituted 


until after the expiration of the prescribed period of five years (¢). 


1310. A marriage cannot be concluded between relatives by 
blood in the direct line, nor between brothers and sisters of full 
blood or half-blood, nor between relatives by marriage in the direct 
line (#). 

A marriage cannot be concluded between persons one of whom 
has had sexual intercourse with parents, grandparents, or descend- 
ants of the other. 
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(0) A child of full age requires the parental approval only in the rare case 
where he is not yet twenty-one years old (1305), but has been declared of full 
age. 3. 

( p) By the death of one of the parties or by divorce. 

(g) Cf. 1323 et seg., especially 1326. 

(r) Because of some doubt as to the validity of the first ceremony. 

(8) See respectively 579 and 580 of the Code of Civil Procedure. 

(t) See 586 of the Code of Civil Procedure. 

(u) On the meaning of “relatives by blood.” and “relatives by marriage,” 
see 1589 and 1590 respectively. A marriage concluded in violation of this 
provision is void. 1327. 
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Relationship by blood, within the meaning of these provisions, 
exists also between an illegitimate child and his descendants on the 
one side, and the father and his relatives by blood on the other 
side (2). 


1311. A person who has adopted another shall not conclude a 
marriage with the latter or the latter’s descendants so long as the 
legal relation created by the adoption exists (y). 


1312. A marriage cannot be concluded between a spouse 
divorced for adultery and the person with whom the divorced 
spouse has committed adultery, if the adultery is specified in the 
judicial decree of divorce as the ground for the divorce (s). 


Dispensation from this provision (a) may be granted. 


1318. A woman cannot conclude a second marriage until ten 
months after the dissolution (5) or annulment of her first marriage, 
unless in the meantime she has given birth to a child (ec). 


Dispensation from this provision (d) may be granted. 


1314. A person who has a legitimate child who is a minor or 
who is under his guardianship cannot conclude a marriage until 
the Guardianship Court has issued to him a certificate that he has 
fulfilled the obligations specified in 1669, or that they are not 
imposed upon him. 

If, in the case of a continued community of goods, a partici- 
pating descendant is a minor or is under guardianship, the 
surviving spouse cannot conclude a marriage until the Guardian- 
ship Court has issued to him (or her) a certificate that he (or she) 


(x) This provision is necessary because an illegitimate child and his natural 
father are not deemed to be related by blood: 1589, par. 2. 

(y) A marriage concluded in contravention of this provision is by no means 
void. The effect of such a marriage is the termination of the adoption. See 
1771. 

(z) Such a marriage would be void. 1328. 

(a) Cf. 1322. 

(5) By the death of the husband or by divorce. 

(c) The child is legitimate. Exceptions, see 1591 ef seq. 

(d) Cf. 1322. 
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has fulfilled the obligations specified in 1493, par. 2, or that they 
are not imposed upon him (or her). 


1315. Persons in military service and State officials who, acoord- 
ing to the State laws, require special permission for concluding 
& marriage, cannot conclude a marriage without the prescribed 
permission. 

Aliens who, according to the State laws, require permission or a 
certificate for concluding a marriage, cannot conclude a marriage 
without such permission or certificate (e). 


1316. A public summons should precede the celebration of a 
marriage, The summons ceases to be effective if the marriage is 
not concluded within six months after the execution of the 
summons. 

The public summons may be dispensed with if the dangerous 
illness of one of the parties to the betrothal does not permit post- 
ponement of the conclusion of the marriage. 

Dispensation from the public summons may be granted (7). 


1317. The marriage is concluded by the parties to the betrothal, 
personally and simultaneously present, declaring before a registrar 
their intention to enter into wedlock with each other. The 
registrar must be ready to receive the declarations (g). 

The declarations cannot be made subject to any condition or 
limitation of time. 


1318, The registrar should, at the celebration of the marriage, 
in the presence of two witnesses, direct the question to the parties 
severally and in succession whether it is their intention to enter 
into wedlock with each other and, after the parties have answered 
the question affirmatively, should pronounce that by virtue of this 
law they are now legally united married persons. 

Persons who have been declared deprived of civil rights should 








(e) See also I. A., Arts. 13—17. 

(/) Cf. 1322, pars. 2, 3. 

(g) Each party bears one-half of the expenses of the marriage ceremonies, 
in conformity with 420. For the case where one of the parties to the 
betrothal is an alien, see Arts. 13 and 17 of the I. A. 
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not be called as witnesses during the time for which the deprivation 
of civil rights is effective, nor should minors. Persons who are 
related by blood or by marriage with one of the parties to the 
betrothal, or with the registrar, or with each other, may be called 
as witnesses. 

The registrar should record the celebration of the marriage in 
the marriage register. 


1319. A person is deemed to be a registrar within the meaning 
of 1317 who, without being a registrar, publicly exercises the office 
of a registrar, unless the parties to the betrothal know of the 
absence of official authority at the celebration of the marriage. 


1320. The marriage should be concluded before the competent 
registrar. 

Tho registrar is competent in whose district one of the parties to 
the betrothal has his (or her) domicile or customary residence. 

If neither of the parties has his (or her) domicile or customary 
residence within the Empire, and, furthermore, if only one of them 
is a German, the competent registrar is determined by the highest 
supervising authority of the State of which the German is a 
subject, and if he is not a subject of any State, by the Imperial 
Chancellor. 

Among several competent registrars the parties have the right to 
select. | 


1321. By virtue of a written authorisation by the competent 
registrar, the marriage may also be celebrated before the registrar 
of another district. 


1322. The right to grant a dispensation permitted by 1303, 
1313, belongs to the State of which the woman is a subject; the 
right to grant a dispensation permitted by 1312 belongs to the 
State of which the divorced spouse is a subject. In the case of 
Germans who are not subjects of any State the right to grant such 
dispensation belongs to the Imperial Chancellor. 

The right to grant a dispensation permitted by 1316 belongs to 
the State in which the marriage is to be celebrated. 

The government of the State shall make provisions relating to 
the issue of the grant belonging to the State. 
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THIRD TITLE, 


Void and Voidable Marriages. 


1323, A marriage is void only in the cases provided for by 
1324 to 1828. 


1324. A marriage is void if in the conclusion of the marriage 
the form prescribed in 1317 has not been observed. 

If the marriage has been entered in the marriage register, and if 
the parties have lived together as man and wife for ten years after 
the conclusion of the marriage, or where one of them has previously 
died, until the death of that one, at the least, however, three years, 
the marriage is deemed to be valid ab initio. This provision does 
not apply if, at the expiration of the ten years or at the death of 
one of the parties, action for nullity is brought. 


1325. A marriage is void if, at the time of the celebration of 
the marriage, one of the parties was incapable of disposing, or was 
in & condition of unconsciousness or temporary disturbance of 
mental activity. 

The marriage is deemed to be valid ad initio if the party confirms 
it after the cessation of the disposing capacity, the unconsciousness 
or the disturbance of mental activity, before it has been declared 
void or dissolved (4). The confirmation need not be in the form 
prescribed for the celebration of the marriage. 


1326. A marriage is void if, at the time of the celebration of 
the marriage, one of the parties was living in lawful wedlock with 
a third party (#). - 


1327. A marriage is void if it has been concluded between 
relatives by blood or by marriage contrary to the prohibition of 
1310, par. 1. 


1328. A marriage is void if it was prohibited by 1312 on 
account of adultery. 


(hk) No matter whether by the death of one of the parties or by divorce. 
(i) Of. 1309. 
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If subsequent dispensation from the provision of 1312 is granted, 
the marriage is deemed to be valid ab initio. 


1329. The nullity of a marriage void under 1325 to 1328, so 
long as the marriage has not been declared void or dissolved, may 
be established only by means of an action for nullity. The same 
rule applies to a marriage void under 1324, if it has been entered 
in the marriage register. 


1330. A marriage may be avoided only in the cases provided 
for by 1331 to 1335 and 1350 (A). 


1331. A marriage may be avoided by a spouse who, at the time 
of the conclusion of the marriage, or, in the case provided for by 
1325, at the time of confirmation, was limited in disposing capa- 
city, if the conclusion of the marriage or the confirmation was 
effected without the approval of the statutory agent. 


1332, A marriage may be avoided by a spouse who, at the 
conclusion of the marriage, did not know that the affair was the 
conclusion of a marriage, or who knew this, but did not intend to 
make a declaration of intention to enter into wedlock (/). 


1333. A marriage may be avoided by a spouse who, at the con- 
clusion of the marriage, was under a mistake as to the identity of 
the other spouse or as to such personal characteristics (m) of the 
other spouse as would have deterred him from concluding the 
marriage with knowledge of the state of affairs and with intelligent 
appreciation of the nature of marriage. 


1334, A marriage may be avoided by a spouse who has been 
induced to conclude the marriage by fraud concerning such circum- 
stances as would have deterred him from concluding the marriage 
with knowledge of the state of affairs and with intelligent appre- 





(k) A voidable marriage is valid to all intents and purposes until it has 
been avoided by one of the parties. 

(?) The question whether this was due to negligence or not is entirely 
immaterial. 119, 

(m) Other characteristics may be taken into consideration only in the case 
provided for by 1334, 
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ciation of the nature of marriage. If the other spouse was not 
guilty of the fraud, the marriage is voidable only if the latter 
knew of the fraud at the conclusion of the marriage. 

A marriage may not be avoided on the ground of fraud 
concerning pecuniary circumstances (7). 


1335. A marriage may be avoided by a spouse who has been 
illegally induced by threats to conclude the marriage (0). 


1336. The avoidance of a marriage may not be effected through 
an agent. If a spouse entitled to avoid a marriage is limited in 
disposing capacity, he (or she) does not require the consent of his 
(or her) statutory agent. 

On behalf of a spouse who is capable of disposing, his (or her) 
statutory agent may avoid the marriage, subject to the ratification 
of the Guardianship Court. In the cases provided for by 1331, so 
long as the spouse entitled to avoid the marriage is limited in 
disposing capacity, only his (or her) statutory agent may avoid 
the marriage. | 


1337. The right to avoid the marriage is barred in the cases 
provided for by 1331, if the statutory agent ratifies the marriage, 
or if the spouse entitled to avoid the marriage confirms it after he 
(or she) has become capable of disposing without limitation. If 
the statutory agent is a guardian, the ratification, if refused by 
him, may be supplied by the Guardianship Court upon the appli- 
cation of the spouse; the Guardianship Court shall give the rati- 
fication if the maintenance of the marriage is in the interest of the 
spouse. 

In the cases provided for by 1332 to 1335, the right of avoid- 
ance is barred if the spouse entitled to avoidance .confirms the 
marriage after the discovery of the mistake or of the fraud, or after 
the cessation of the coercion. 

The provisions of 1336, par. 1, apply also to the confirmation. 


— nn — 


(n) The majority opinion of the AReichstays- Kommission was that a mar- 
riage should not be degraded into a mere ‘‘ business affair ” (Handelsgescha/t), 
and so this paragraph has been added, while the words ‘‘or such personal 
circumstances,” after the words ‘‘ personal characteristics,” have been struck 
out from 1333. 

(0) Cf. 1346, 1347. 
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1338. The right of avoidance is barred after the dissolution of 
the marriage, unless the dissolution has been brought about by the 
death of the spouse not entitled to avoidance (p). 


1339. The avoidance may be effected only within six months. 

The period begins to run, in the cases provided for by 1331, 
from the time at which the conclusion or confirmation of the 
marriage is known to the statutory agent, or the spouse acquires 
unlimited disposing capacity ; in the cases provided for by 1332 to 
1334, from the time at which the spouse discovers the mistake or 
fraud; in the case provided for by 1335, from the time at 
which the coercion ceases. 

The provisions of 203, 206, applicable to prescription, apply 
mutatis mutandis to this period. 


1340. If the statutory agent of a spouse who is incapable of 
disposing has not avoided the marriage in due time, the spouse 
personally may, after the cessation of the disposing incapacity, 
avoid the marriage in the same manner as if he (or she) had not 
had any statutory agent. 


1341, The avoidance is effected, so long as the marriage has not 
been dissolved, by bringing an action for avoidance. 

If the action is withdrawn, the avoidance shall be deemed not to 
have taken place. The same rule applies if the avoided marriage, 
before it has been declared void or dissolved, is ratified or confirmed 
in the manner provided for by 1337. 


1342. If the marriage has been dissolved by the death of the 
spouse not entitled to avoidance, the avoidance is effected by 
declaration to the Probate Court ; the declaration shall be made in 
publicly certified form. 

The Probate Court should communicate the declaration hoth to 
the person who, if the marriage were valid, and to the person 
who, if the marriage were void, would be the heir of the deceased 
spouse. The Probate Court shall permit any person to inspect the 
declaration, provided he can offer primd facie proof that he has a 
legal interest therein. 


(p) The spouse entitled to avoidance may therefore avoid the marriage, | 


even after the death of the other spouse. 1342. 
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1343. If avoidable marriage is avoided, it shall be deemed to 
have been void ad initio. The provision of 142, par. 2, applies. 

The nullity of a voidable marriage which has been avoided by 
means of an action may not be collaterally set up, so long as the 
marriage has not been declared void or dissolved. 


1344, As against a third party no defence can be derived from 
the nullity of the marriage to-a juristic act entered into between 
him and one of the spouses, or to a non-appellable judgment 
entered between them, unless at the time when the juristic act was 
entered into, or at the time when action was commenced, the 
marriage was declared void or the nullity was known to the third 


y. 

The nullity can be set up without this limitation, if it is 
based upon a defect in form and the marriage has not been entered 
in the marriage register. 


1345. If the nullity of the marriage was known to one of the 
spouses at the time of concluding the marriage, the other spouse, 
unless the nullity was also known to that one, may (g), after the 
declaration of nullity or after the dissolution of the marriage, 
demand that their relation in respect of property rights, especially 
in respect of the duty to furnish maintenance, be dealt with as if 
the marriage had been dissolved at the time of the declaration of 
nullity or of the dissolution, and the spouse to whom the nullity 
was known had been declared to be the exclusively guilty party (r). 

This provision does not apply if the nullity is based upon a 
defect in form and the marriage has not been entered in the 
marriage register. 


1346. If a marriage voidable on the ground of threats (s) is 
declared void, the right specified in 1345, par. 1, belongs to the 
spouse entitled to avoidance. If a marriage voidable on the 
ground of mistake (¢) is declared void, the right belongs to the 
spouse who is not entitled to avoidance, unless he (or she) knew or 
ought to have known of the mistake at the conclusion of the 
marriage. 





(q) Cf. 1347. (s) Cf. 1335. 
(r) Cf. 1574, 1578 et seq. (£) Cf. 1332, 1333, 
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1347. If the spouse to whom the right specified in 1345, par. 1, 
belongs declares to the other spouse that he (or she) exercises the 
right, he (or she) can no longer assert the consequences of the 
nullity of the marriage; if he (or she) declares to the other spouse 
that he (or she) accepts these consequences, the right specified in 
1345, par. 1, is extinguished. 

The other spouse may demand that the spouse thus entitled 
declare within a fixed reasonable period whether or not he (or she) 
will exercise the right. In such a case the right may be exercised 
only before the expiration of the period. 





FOURTH TITLE. 


Re-marriage in case of Declaration of Death. 


1348, If one spouse, after the other spouse has been declared 
dead (w), concludes a new marriage, the new marriage is not void 
merely because the spouse declared dead is still alive, unless both 
spouses at the conclusion of the marriage knew that he (or she) 
was living at the time of the declaration of death. 

Upon the conclusion of the new marriage the former marriage 
is dissolved. It remains dissolved even if the declaration of death 
is revoked in consequence of an action to set it aside. 


1349, If action has been brought to set aside the judicial 
decree whereby one of the spouses has been declared dead, the 
other spouse cannot conclude a new marriage before the termina- 
tion of the process, unless the action to set aside has not been 
brought until ten years after promulgation of the judicial decree. 


1350. Either spouse of the new marriage (x) may, if the spouse 
declared dead is still alive, avoid the new marriage, unless at the 
time of concluding the marriage he (or she) had knowledge of the 
latter being alive. The avoidance may be effected only within 
six months from the time at which the spouse learned that the 
spouse declared dead was still alive. 

The right of avoidance is barred if the spouse entitled to avoid- 


(u) Cf. 13 et seg. 
(x) But not the spouse who has been erroneously declared dead, 
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ance oonfirms the marriage after having obtained knowledge that 
the spouse declared dead is still alive, or if the new marriage has 
been dissolved by the death of one of the spouses. 


1351. If the marriage is avoided under 1350 by the spouse of 
the former marriage (y), that spouse shall furnish maintenance to 
the other spouse (s), under the provisions of 1578 to 1582 applicable 
to divorce, unless the other spouse knew at the conclusion of the 
marriage that the spouse declared dead was living at the time of 
the declaration of death. 


1352, If the former marriage is dissolved under 1348, par. 2, 
the obligation of the wife to make to the husband a contribution 
towards the expense of maintenance of their children is determined 
according to the provisions of 1585 applicable to divorce. 


FIFTH TITLE. 


Effects of Marriage in General. 


1353. The spouses are mutually bound to live in conjugal 
community (a). 

If the demand of one of the spouses for restitution of the con- 
Jugal community appears to be an abuse of his (or her) right, the 
other spouse is not bound to conform to the demand. The same 
rule applies if the other spouse is entitled to petition for divorce (4). 


1354, The right to decide in all matters affecting the common 
conjugal life belongs to the husband ; he determines especially the 
place of abode and the dwelling (c). 





(y) I.e., by the spouse who was married to the person declared dead. 

(z) Sctlicet, of the new marriage. 

(a) The claim to the restitution of the conjugal community is not subject 
to prescription. See 194, par. 2. 

(b) Cf. 1565—1571. 

(c) A contract, whether made before or after the marriage, whereby the 
man binds himself not to move his residence or the wife is exempted from 
following the husband, is null and void as being contra bonos mores. 
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The wife is not bound to conform to the decision of the husband 
if the decision appears to be an abuse of his right. 


1355. The wife takes the surname of the husband. 


1356. The wife is, subject to the provisions of 1354, entitled 
and bound to conduct the joint household. 

The wife is bound to work in the household and in the business 
of the husband, where such activity is customary according to the 
circumstances in which the couple live. 


1357. The wife is entitled, within the sphere of her domestic 
activity, to manage the husband’s affairs for him and to represent 
him. Juristic acts which she enters into within such sphere of 
activity are deemed to be entered into in the husband’s name, if it 
does not appear otherwise from the circumstances. 

The husband may limit or exclude the right of the wife. Ifthe 
limitation or exclusion appears to be an abuse of the husband’s 
right, it may be annulled by the Guardianship Court upon the 
application of the wife. As against third parties the limitation or 
exclusion is effective only in accordance with 1435. 


1358, If the wife has bound herself to a third party for an act 
of performance to be done by her in person, the husband may give 
notice, without any term of notice, of the termination of the legal 
relation, if he has been authorised to do so by the Guardianship 
Court upon his own application. The Guardianship Court shall 
give the authorisation if it appears that the activity of the wife is 
injurious to the conjugal interests. 

The right to give notice is barred if the husband has consented to 
the obligation, or if upon the application of the wife the consent 
has been supplied by the Guardianship Court. The Guardianship 
Court may give the consent if the husband is prevented from making 
a declaration by illness or absence and there is danger in delay, or if 
the refusal of consent appears to be an abuse of his right. So long 
as the common domestic life is broken off, the right to give notice 
does not belong to the husband. 

Neither the consent nor the notice may be given through an 
agent of the husband; if the husband is limited in disposing 
capacity, he does require the consent of his statutory agent. 
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1359. The spouses are answerable to each other, in the fulfilment 
of the obligations arising from the marriage relation, only for such 
care as they are accustomed to exercise in their own affairs. 


1360, The husband shall furnish maintenance to the wife in 
accordance with his station in life, his means and his earning 
capacity (d). 

The wife shall furnish to the husband, if he is not in a position 
to maintain himself, the maintenance appropriate to his station in 
life in accordance with her means and her earning capacity. 

The maintenance shall be furnished in the manner suitable to 
the conjugal community (e). The provisions of 1605, 1613 to 
1615, applicable to the duty of furnishing maintenance to relatives 
by blood, apply mutatis mutandis. 


1361. If the spouses are living apart, and as long as one of 
them may and does refuse the restitution of conjugal life (7), the 
maintenance shall be furnished by a money annuity; the pro- 
visions of 760 apply to the annuity. The husband shall also 
deliver to the wife out of the common household for her use all 
things necessary for the conduct of a separate household, unless 
such things are indispensable to him or belong to the property 
subject to the wife’s disposition. 

The husband’s duty of furnishing maintenance is extinguished 
or is limited to the payment of a contribution, if its extinction or 
limitation is equitable, having regard to the necessities, means and 
earning capacity of the spouses. 


1362. It is presumed in favour of the creditors of the husband 
that all moveables which are in the possession of one of the spouses © 
or of both spouses belong to the husband (g). This applies also to 
instruments to bearer and to instruments to order indorsed in 
blank. 





(d) This is true even where the wife has the means to maintain herself. 
She has, however, in such a case to contribute towards the expenses of joint 
household. 1371. 

(e) That is to say, the maintenance is to be furnished, not by the payment 
of money, but by providing her (or him) with board, lodging, &c. 

(f) Cf. 1353, par. 2. 

(g) The presumption is rebuttable. It is also to be noticed that the pre- 
sumption does not obtain as between the spouses. 
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In regard to things intended exclusively for the personal use of 
the wife, e.g., clothing, ornaments, and working implements, the 
presumption obtains, as between the spouses inter se and as between 
the spouses and their creditors, that the things belong to the wife. 


SIXTH TITLE. 


Matrimonial Régimes. 


I.—Statutory Regime. 


1. GENERAL PROVISIONS. 


1363. By the conclusion of a marriage the property of the wife 
becomes subject to the management and usufruct (4) by the 
husband (contributed property) (2). 

Contributed property includes also the property which the wife 
acquires during the marriage. 


1364. The rights of management and usufruct by the husband 
do not come into being (A) if he concludes a marriage with a 
woman limited in disposing capacity without the approval of her 
statutory agent. 


1365. The management and usufruct by the husband does not 
extend to the separate property (7) of the wife. 


1366. Things intended exclusively for the personal use of the 
wife, e.g., clothing, ornaments, and working implements, are 
separate property (m). 





(h) On the extent of the rights of ‘‘ management and usufruct,” see 1375 
et seq. 

(i) All the property of the wife is presumed to be contributed property 
until the contrary is shown. Motive zu dem ersten Entwurfe des Biirgerlichen 
Gesetzbuchs, 1283. The ownership of the contributed property remains vested 
in the wife. 

(k) In which case separation of goods takes place. 1426. 

(7) The wife has absolute power to deal with her separate property as 
though she were a feme sole. 1371. 

(m) Such things are presumed to belong to the wife, even as against tho 
creditors of the husband. 1362. 
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1367. Separate property includes also that which the wife 
acquires by her labour(n) or by the conduct of a separate 
business (0). 


1368. Separate property includes also that which is declared to 
be separate property by the marriage contract. 


1369. Separate property includes also that which the wife 
acquires by succession or legacy, or as a compulsory portion 
(acquisition mortis causa), or which is transferred to her gratuitously 
by a third party inter vicos, provided the testator in his testa- 
mentary disposition, or the third party at the time of the transfer, 
has specified that the acquisition shall be separate property (7p). 


1370. Separate property includes also that which the wife 
acquires by virtue of a right forming part of the separate property, 
or as compensation for the destruction, damage, or deprivation of 
an object forming part of such property, or by a juristic act 
affecting such property. 


1371. The provisions applicable to the property of the wife 
under the régime of separation of goods (¢) apply mutatis mutandis 
to the separate property ; the wife is required, however, to contri- 
bute towards the expense of the joint household only in so far as 
the husband has not already received a reasonable contribution 
through his usufruct of the contributed property. 


1372. Either spouse may require the other to concur in deter- 
mining the condition of the contributed property by the drawing 


(n) I.e., by her labour on her own account. If she works as an assistant of 
her husband, then what she acquires is not only not her property, but is the 
exclusive property of her husband. 1356, par. 2. 

(0) The question whether she can conduct a separate business or not 
depends upon whether her duties towards her husband and children would 
be thereby interfered with or not. In the event of a divergence of opinion 
between husband and wife, the husband decides as provided in 1354. The 
presumption, however, is that the wife can conduct a separate business 
without interfering with her duties as wife and mother. 

(p) Without such specification the acquisition would belong to the wife’s 
contributed property. 1363, par. 2. 

(q) L.e., 1427 et seq. 

W. x 
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up of an inventory. The provisions of 1035, applicable to usufruct, 
apply to the drawing up of the inventory. 

Either spouse may, at his (or her) own expense, cause the 
condition of things forming part of the contributed property to be 
determined by experts. 


2. Ricuts or MANAGEMENT AND USUFRUCT. 


1373. The husband is entitled to take possession of all things 
forming part of the contributed property. 


1874, The husband shall manage the contributed property in a 
proper manner. He shall give to the wife, on demand, any 
information relating to his management. 


1375. The husband’s right of management does not include 
any authority to bind the wife by juristic acts, or to dispose of the 
contributed property without her consent. 


1376, Without the consent of the wife the husband may : 

(1) dispose of money and other fungible things belonging to the 
wife ; 

(2) set-off claims of the wife against those claims against the 
wife which are enforceable against the contributed pro- 
perty ; 

(3) discharge liabilities of the wife for the delivery of an object 
forming part of the contributed property, by the delivery 
of such object. 


1377. The husband should not make any disposition to which 
he is entitled under 1376 without the consent of the wife, unless 
the disposition is made in the ordinary course of management of 
the contributed property (r). 

The husband shall invest for the benefit of the wife any money 
forming part of the contributed property according to the pro- 
visions applicable to the investment of money belonging to a 
ward (8), unless the money is necessary to meet expenses. 


——— 


(r) This provision applies only as between the spouses. For the rights of the 
wife in case of its infringement, see 1391 to 1394. 
(6) I.e., 1807, 1808. 
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The husband is permitted to alienate or consume other consum- 
able things for his own benefit. If he exercises this right, he shall 
make good the value of such things after the termination of his 
rights of management and usufruct ; the value shall be made good 
even before that time, in so far as this is required for the proper 
management of the contributed property. 

1378. If a piece of land with its appurtenant stock forms part 
of the contributed property, the rights and the duties of the 
husband in respect of the appurtenant stock are determined accord- 
ing to the provisions of 1048, par. 1, applicable to usufruct. 


1379. If a juristic act, for which the husband requires the 
consent of his wife, is necessary for the proper management of the 
contributed property, such consent may, if she refuses it without 
sufficient reason, be supplied by the Guardianship Court (£) upon 
the application of the husband. 

The same rule applies if the wife is prevented by illness or 
absence from making a declaration, and there is danger in delay. 


1380. The husband may, in his own name, enforce in Court 
any right forming part of the contributed property. If he is 
entitled to dispose of such right without the consent of his wife (u), 
the judgment is operative both in favour of and against her. 


1381, If the husband acquires moveables by means of the con- 
tributed property, ownership passes to the wife upon such acquisi- 
tion, unless the husband does not intend to acquire such moveables 
on account of the contributed property. This applies especially to 
instruments to bearer and instruments to order indorsed in blank. 

The provisions of par. 1 apply mutatis mutandis where the 
husband acquires, by means of the contributed property, any right 
to things of the kind specified, or any other right which can be 
transferred by a mere contract of assignment. 


1382. Household articles which the husband furnishes in place 





(t) I.e., the Guardianship Court of the place where the husband is domi- 

ciled. 45 of the Voluntary Jurisdiction Act. 
(u) 1376. 
x2 
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of those which have been contributed by the wife, but no longer 
exist or have become worthless, become contributed property (z). 


1383. The husband acquires the emoluments of the contributed 
property in the same manner and to the same extent as a 
usufructuary. 


1384, The husband shall bear, besides the expense incurred in 
the acquisition of the emoluments, the expenses of maintaining 
objects forming part of the contributed property in accordance 
with the provisions applicable to usufruct. 


1385. During the existence of his rights of management and 

usufruct the husband is bound to bear on behalf of the wife : 

(1) All public charges imposed upon her, except those charges 
imposed upon her separate property, and those extra- 
ordinary charges which are deemed to be imposed upon 
the capital of the contributed property ; 

(2) All charges created under private law (y) and imposed upon 
objects forming part of the contributed property ; 

(3) All premiums required to be paid for the insurance of 
objects forming part of the contributed property. 


1386. During the existence of his rights of management and 
usufruct the husband is bound, on behalf of the wife, to bear the 
interests on those liabilities of the wife which may be required to 
be discharged out of the contributed property. The same rule 
applies to periodical payments of any other kind, including those 
payments owing by the wife by reason of her statutory duty to 
furnish maintenance to others, in so far as such payments are to be 
made out of the income of the contributed property in the ordinary 
course of management. 

The husband does not incur this obligation if the liabilities or the 
payments are, as between the spouses, borne by the wife’s separate 


property (z). 





(x) This provision is applicable even to the case where the articles have 
been furnished by the husband with his own money. 

(y) E.g., hypothecas, land charges, annuity charges, servitudes, &c. 

(z) See 1415 et seg. 
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1387. The husband is bound to bear on behalf of the wife: 


(1) the costs of any action by which he enforces a right forming 
part of the contributed property and of any action 
brought by the wife, unless they are to be borne by the 
separate property (a) ; 

(2) The costs of the defence of the wife in any criminal pro- 
ceedings instituted against her, in so far as payment of 
the costs is required by the circumstances, or is made 
with the consent of the husband, without prejudice to the 
duty of the wife to make compensation in the event of 
her being sentenced. 


1388. In so far as, according to 1385 to 1387, the husband is 
bound on behalf of his wife to discharge her liabilities, both he and 
his wife are liable as joint debtors. 


1889, The husband shall bear the expenses of the joint 
household (8). 

In so far as the net income of the contributed property is 
necessary for the maintenance of the husband and of the wife and 
the descendants of the marriage, she may require him to spend the 
net income for such maintenance without regard to his other 
obligations. 


1390. Where the husband, in the course of his management of 
the contributed property, incurs any outlay which he may consider 
necessary under the circumstances, he may demand compensation 
from the wife, unless such outlay is to be borne by the husband 
himself (c). 


1391. If it is to be apprehended, owing to the conduct of the 
husband, that the rights of the wife will be infringed in a manner 
seriously endangering the contributed property, she may require 
her husband to give security (d). 


ee ee 





(a) 1415, 1416. 

(b) The wife is, however, liable to make contribution in certain cases. 1371. 

(c) 1384 et seq. 

(d) She may, if she chooses, bring an action to establish separation of 
goods. 1418 (1), 1426. 
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The same rule applies where the claims of the wife to compensa- 
tion for the value of consumable things (e) arising from the 
husband’s rights of management and usufruct are seriously 
endangered. 


1392. If the conditions exist under which the husband is bound 
to give security, the wife may also require the husband to lodge 
with a lodgment office or with the Imperial Bank all instruments 
to bearer forming part of the contributed property, together with 
their renewal coupons, subject to the condition that their with- 
drawal may be demanded by the husband only with the consent 
of the wife. The lodgment of instruments to bearer which are 
consumable things within the meaning of 92, and of interest 
coupons, annuity coupons, or dividend coupons, may not be 
‘demanded. Instruments to order indorsed in blank are equivalent 
to instruments to bearer. 

Without the consent of the wife the husband may not make any 
disposition affecting the lodged instruments, even though he would 
otherwise be entitled to do so under 1376. 


1393. The husband may, instead of lodging the instruments to 
bearer, as provided for by 1392, transfer them to the name of the 
wife, or, if they have been issued by the Empire or by a State, 
cause them to be converted into uncertificated claims against the 
Empire or the State. 


1394, The wife may not enforce any claims which she has 
against the husband by reason of his rights of management and 
usufruct until after the termination of such rights, unless the 
conditions exist under which she may require her husband to give 
security as provided for in 1391. The claim specified in 1389, 
par. 2, is not subject to this limitation. 


1895. The wife requires the approval of the husband for making 
any disposition affecting the contributed property (/). 


1396, If the wife disposes of any contributed property by con- 








rrr a pe 








(e) Scil., which the husband may have alienated or consumed as provided 
for by 1377, par 3. 
(f) Exceptions: 1401, 1402, 
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traot with a third party without the approval of her husband, the 
contract is void unless ratified by the husband. 

If the other party demands the husband to declare whether or 
not he will ratify, the declaration may be made only to him; a 
ratification or refusal to ratify declared to the wife before the 
demand is of no effect. The ratification may be declared only 
before the expiration of two weeks after receipt of the demand; if 
it is not declared, it 1s deemed to have been refused. 

If the husband refuses to ratify the contract, it does not become 
valid by reason of the fact that his rights of management and 
usufruct come to an end. 


1397. Before ratification of the contract the other party is 
entitled to revoke. The revocation may also be declared to the 
wife. 

If the other party know that the woman was a married woman, 
he may revoke only if the wife has stated, contrary to the truth, 
that her husband has given his approval; even in this case the 
other party may not revoke if the absence of approval was known 
to him at the time when the contract was entered into. 


1398. A unilateral juristic act whereby the wife disposes of 
any contributed property without the approval of her husband 
is void (g). 


1399. The consent of the husband is not necessary for juristic 
acts whereby the wife binds herself to do an act of performance. 

If the husband consents to such a juristio act, it is valid as 
against him in respect of the contributed property. If he does not 
consent, the juristic act is operative as against him in accordance 
with the provisions relating to the return of unjustified benefits (}), 
in so far as the contributed property is benefited by the juristic act. 


1400. If the wife brings an action without the consent of the 
husband, the judgment is inoperative as against him in respect of 
the contributed property. 

The wife may not bring an action to enforce any right forming 
part of the contributed property except with the consent of the 
husband. 


(g) See 1401, 1403, 1404. (h) 818—822, 
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1401. The consent of the husband is not necessary in the cases 
provided for by 1395 to 1398, 1399, par. 2, and 1400, if the 
husband is prevented by illness or absence from making a declara- 
tion, and there is danger in delay. 


1402. If a juristic act for which the wife requires her husband’s 
consent is necessary for the proper care of her personal affairs, such 
consent may, if he refuses it without sufficient reason, be supplied 
by the Guardianship Court upon the application of the wife (¢). 


1403. A unilateral juristic act affecting the contributed property 
shall be entered into with the husband. 

A unilateral juristic act affecting any liability of the wife shall 
be entered into with the wife; the juristic act must, however, also 
be entered into with the husband, if it is to be effective against 
him in respect of the contributed property. 


1404, The limitations imposed upon the wife by 1395 to 1403 
avail against a third party, even if he did not know that the 
woman was a married woman. 


1405, If the husband gives his approval to the conduct of a 
separate business by the wife, his consent is not necessary for such 
Juristic acts and legal proceedings as come within the scope of the 
business. Unilateral juristic acts in respect of such business shall 
be entered into with the wife. 

It is equivalent to the approval of the business by the husband if 
the wife conducts the business with the knowledge of and without 
any objection by the husband. 

An objection or revocation of approval is effective as against 
third parties only subject to the conditions specified in 1435. 


1406, The wife does not require the consent of the husband : 

(1) for accepting or disclaiming an inheritance or a legacy, or 
for renouncing her compulsory portion, or for filing an 
inventory of an inheritance devolved on her ; 

(2) for declining an offer to make a contract or a gift; 

(3) for entering into a juristic act with the husband. 


(i) Cf. note (2) to 1379. 
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1407. The wife does not require the consent of her husband : 


(L) for continuing an action commenced before the date of 
the marriage ; 

(2) for enforcing in Court any right forming part of the 
contributed property against the husband ; 

(3) for enforcing in Court any right forming part of the 
contributed property against a third party, if the 
husband has disposed of the right without the necessary 
consent of his wife ; 

(4) for enforcing in Court a right of objection against com- 
pulsory execution. 


1408. No right which the husband has in the contributed 
property by virtue of his rights of management and usufruct is 
transferable (k). 


1409. If the husband is under guardianship, the guardian shall 
represent him in the rights and the duties which arise from the 
rights of management and usufruct of the contributed property. 
This applies even if the wife is the guardian of her husband (/). 


3. LIABILITY FOR DERTs. 


1410, Creditors of the husband may not demand satisfaction out 
of the contributed property (m). 


1411, Creditors of the wife may demand satisfaction out of the 
contributed property without regard to the husband’s rights of 
management and usufruct, except in so far as a contrary intention 
appears from 1412 to 1414 (n). They are not subject, in enforcing 
the claims of the wife, to the limitation specified in 1394. 

If the husband has alienated or consumed consumable things 


— 


(k) This applies to the right as euch, and not to things which are acquired 
.by virtue of the right (as, e.g., emoluments of the contributed property). 

(?) Where the husband has been interdicted his wife can be appointed to 
act as his guardian. 1900. 

(m) This provision may even be inferred from 1375, 1383. 

(n) In actual practice this exception is more important than the general 
rule. 
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under 1377, par. 3, he is bound to make immediate compensation 
for the benefit of the creditors. 


1412, The contributed property is not liable for any liability of 
the wife arising from a juristic act entered into after the date of 
marriage, unless the husband has given his consent to the juristic 
act (0), or the juristic act is valid as against him even without his 
consent (7). 

The contributed property is liable for the costs of any action to 
which the wife is a party, even if the judgment is inoperative as 
against him in respect of the contributed property. 


1413, The contributed property is not liable for any liability of 
the wife arising from the acquisition of an inheritance or of a 
legacy, if she acquires the inheritance or the legacy as her separate 
property (g) after the date of the marriage. 


1414. The contributed property is not liable for any liability of 
the wife arising after the date of the marriage in consequence of a 
right forming part of her separate property, or in consequence of 
her possession of a thing forming part thereof, unless such right or 
thing exists in connection with a separate business carried on by 
the wife with the approval of her husband. 


1415. As between the spouses the following are borne by the 

separate property : 

(1) the liabilities of the wife arising from any unlawful act 
committed by her during the marriage, or arising from 
any criminal proceedings instituted against her on 
account of such an act; 

(2) the liabilities of the wife arising from any legal relation 
affecting her separate property, even if they have arisen 
before the date of the marriage or before the time at 
which the property became separate property ; 

(3) the costs of any action to which the wife is a party relating 
to any of the liabilities specified in (1) and (2). 


(0) Cf. 1395, 1399, 1405. 
(p) C#, 1399, par. 2; 1401, 1402, 1406, 1407. 
(q) Cf. 1369, 
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1416. As between the spouses the costs of any action between 
them are borne by the separate property, unless the husband is 
bound to bear them. 

The same rule applies to the costs of any action between the wife 
and a third party, unless the judgment is operative as against the 
husband in respect of the contributed property. If, however, the 
action relates to a personal affair of the wife, or to a liability, not 
coming within the provisions of 1415, (1) and (2), for which the 
contributed property is liable, then this provision does not apply, 
provided the costs are necessary under the circumstances. 


1417, If any liability imposed upon the separate property by 
1415, 1416 is discharged out of the contributed property, the wife 
shall make compensation to the contributed property out of the 
separate property to the extent of the latter. 

If any liability of the wife which, as between the spouses, is 
not imposed upon the separate property is discharged out of such 
property, the husband shall make compensation to the separate 
property out of the contributed property to the extent of the latter. 


4. TERMINATION OF THE RIGHTS OF MANAGEMENT AND USUFRUCT. 


1418, The wife may bring an action to terminate the rights of 

management and usufruct : 

(1) if the conditions exist under which she may require her 
husband to give security as provided for in 13891; 

(2) if the husband has committed a breach of his duty to furnish 
maintenance to the wife and to the descendants of the 
marriage, and a serious danger to the future maintenance 
is to be apprehended. It is deemed to be a breach of 
the duty to furnish maintenance, where the wife and the 
descendants of the marriage do not receive at least the 
maintenance which they would have received, if the 
rights of management and usufruct of the contributed 
property had been properly exercised ; 

(3) if the husband has been interdioted (7) ; 

(4) if the husband has a curator appointed to take charge of his 
property affairs as provided for in 1910; 


(r) In which case he is represented by his guardian. 1409, 
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(5) if a curator absentis has been appointed for the husband and 
there is no expectation that the curatorship will come 
speedily to an end (s). 


The termination of the rights of management and usufruct takes 
place as soon as the decree ceases to be appealable. 


1419. The rights of management and usufruct come to an end 
as soon as an order for the institution of bankruptcy proceedings 
against the property of the husband ceases to be appealable. 


1420. The rights of management and usufruct come to an end, 
where the husband is declared dead, at the date which is deemed to 
be the date of his death. 


1421. After the termination of the rights of management and 
usufruct the husband shall return the contributed property to the 
wife, and shall render to her an account of his management (?). 
The provision of 592 applies mutatis mutandis to the return of 
agricultural land; the provisions of 592, 593 apply mutatis 
mutandis to the return of a farm. 


1422. If the rights of management and usufruct are terminated 
by judicial decree under 1418, the husband is bound to return the 
contributed property in such manner as if action on the claim for 
its return were commenced at the time when action was brought 
for the termination of the rights of management and usufruct. 


1423. If the husband has let a piece of land forming part of 
the contributed property under an ordinary or usufructuary lease, 
and if the term of the lease is still running at the time of the 
termination of the rights of management and usufruct, the pro- 
visions of 1056 apply mutatis mutandis. 


1424, The husband is, even after the termination of his rights 
of management and usufruct, entitled to continue the management 
until he knows or ought to know of the termination. A third 
party may not take advantage of this right, if he knows or ought 


a A ee a ee 


(s) As to the termination of the curatorship, see 1425. 
(t) The manner of rendering accounts is provided for in 259, 260. 
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to know of the termination of the rights of management and 
usufruct at the time of entering into a juristic act. 

If the rights of management and usufruct come to an end in 
consequenoe of the death of the wife, the husband shall take charge 
of those affairs subject to his right of management which cannot be 
delayed without risk until her heir can make other arrangements. 


1425, If the interdiction or curatorship on account of which the 
rights of management and usufruct come to an end is itself revoked, 
or if the order of interdiction is successfully attacked, the husband 
may bring an action for restitution of his rights. The same rule 
applies where the husband declared dead is still alive. 

The restitution of the rights of the husband takes place as soon 
as the decree ceases to be appealable. The provision of 1422 
applies mutatis mutandis. 

In case of restitution, that becomes separate property which 
would have remained or would have become separate property if 
the rights of the husband had not been terminated. 


5. SEPARATION oF Goops. 


1426, If the husband’s rights of management and usufruct do 
not come into being as provided for in 1364, or if they come to an 
end as provided for in 1418 to 1420, separation of goods takes 
place (u). 

The provisions of 1427 to 1431 apply to the separation of 
goods. 


1427, The husband shall bear the expenses of the joint household. 

For defraying the expenses of the joint household the wife shall 
make a reasonable contribution (x) to her husband out of the 
income of her property, and the earnings of her work, or of any 
separate business carried on by her. The husband may claim 
contribution in respect of past expenses only in so far as such 
contribution was in arrear after demand made by the husband. 
This claim of the husband is not transferable. 


a 


(u) Separation of goods arises also in the case where a general community 
of goods is dissolved. 1468—1470. 

(x) The question of reasonableness is determined according to the social 
position of the married couple. 
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1428, If a serious danger to the maintenance which the 
husband has to furnish to his wife and the descendants of the 
marriage is to be apprehended, the wife may retain such part of 
her contribution towards the expenses of the joint household as is 
necessary for such maintenance (y). 

The same rule applies if the husband has been interdicted, or if 
he has a curator appointed to take charge of his property affairs, as 
provided for in 1910, or if a curator absentis has been appointed 
for him. 


1429, If the wife incurs any outlay out of her property for the 
purpose of defraying the expenses of the joint household, or if she 
entrusts anything out of her property to her husband for such 
purpose, it is presumed, in case of doubt, that she does not intend 
to require compensation. 


1430. If the wife entrusts the whole or a part of her property 
to the management of her husband, he may, at his discretion, use 
any income which he draws during his management, unless the 
income is necessary for defraying the expenses incurred in the 
ordinary course of management and for discharging such liabilities 
of the wife as would, in the ordinary course of management, be 
discharged out of the income of her property. The wife may 
provide otherwise. 


1431. Separation of goods is effective as against third parties 
only subject to the conditions specified in 1435 (z). 

The same rule applies, in the case provided for by 1425, to the 
restitution of the rights of management and usufruct, if their 
termination has been entered in the marriage property register. 


|— m a es 


(y) Under the statutory régime she would in such a case be entitled to 
bring an action to terminate her husband’s rights of management and usu- 
fruct. 1418 (2). | 

(z) It matters not whether the separation of goods arises by operation of 
law or otherwise. 
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TI.—Contractual Regimes. 


l. GENERAL PROVISIONS. 


1432, Both spouses may regulate their property relations by 
contract (i.e., a marriage contract), and may also terminate or 
modify the matrimonial régime even after the date of the 
marriage. 


1433, A matrimonial régime may not be established by reference 
to a law no longer in force, nor to a foreign law (a). 

If the husband has his domicile in a foreign country at the time 
of the marriage, or, where the contract is entered into after the date 
of the marriage, at the time when the contract was entered into, 
then reference to any law relating to matrimonial régimes in force 
at the place of his domicile is permissible. 


1434. A marriage contract must be entered into before a court 
or a notary in the presence of both parties simultaneously (6). 


1435. If the husband’s rights of management and usufruct are 
excluded or modified by the marriage contract, defences arising 
from such exclusion or modification to a juristic act entered into 
between a third party and one of the spouses, or to a non- 
appellable judgment delivered between them, may be set up 
against the third party only if, at the time when the juristic act was 
entered into, or at the time when action was commenced in court, 
the exclusion or modification was entered in the marriage property 
register of the competent District Court, or was known to the third 
party. 

The same rule applies if any regulation of the marriage property 
relations entered in the marriage property register is ‘Tevoked or 
modified by a marriage contract. 


> See 


(a) J.e., a matrimonial régime may not be established by mere reference to 
such a law, although its provisions may be embodied in the marriaze 
contract. 

(b) Either party may, however, be represented by an agent. 
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1436, If, by a marriage contract, the husband’s rights of 
management and usufruct are excluded, or a general community of 
goods, or a community of income and profits, or a community of 
moveables is dissolved, separation of goods takes place, unless a 
contrary intention appears from the contract. 


2. GENERAL ComMUNITY OF Goons. 


1437. A marriage contract whereby a general community of 
goods is agreed upon or dissolved may not be entered into through 
a statutory agent (c). 

If one of the contracting parties is limited in disposing capacity, 
he requires the consent of his statutory agent. If the statutory 
agent is a guardian, ratification by the Guardianship Court is 


necessary. 


1438, Under the general community of goods the property of 
the husband and the property of the wife become the common 
property of both spouses (i.e., common property). Common pro- 
perty includes also any property which he or she acquires during 
the subsistence of the community of goods. 

Individual objects become common property without the neces- 
sity of transfer by juristic act. 

If a right which has been, or may be, entered in the land 
register becomes common property, either spouse may require the 
other to concur in rectifying the land register (d). 


1439. Objects which may not be transferred by juristic act are 
excluded from the common property. The provisions applicable to 
the contributed property under the régime of community of income 
and profits, with the exception of 1524, apply mutatis mutandis to 
such objects. 


1440, All separate property is excluded from the common 
property. 
Separate property is that which has been declared to be separate 


(c) This does not apply to mere alterations in respect of the community of 
goods. 
(d) As to such rectification, see 894—896. 
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property of one of the spouses in the marriage contract, or which 
is acquired by one of the spouses under 1369 or 1370 (e). 


1441, The provisions applicable to the property of the wife 
under the régime of separation of goods apply mutatis mutandis to 
the separate property of the wife; the wife shall, however, make a 
contribution towards the expenses of the joint household only in so 
far as the income accruing to the common property is not sufficient 
to cover such expenses (7). 


1442, Neither spouse may dispose of his (or her) share in the 
common property or in the individual objects belonging thereto; 
he (or she) is not entitled to demand partition. 

A debtor may set off a claim enforceable against the common 
property only against a claim forming part of the common 
property. 


1443, The common property is subject to the management of 
the husband. The husband is also entitled to take possession of all 
things forming part of the common property or to dispose of such 
property, or to bring actions relating to such property in his own 
name. 

By the husband’s acts of management the wife is personally 
bound neither to third parties nor to her husband. 


1444, The husband requires the approval of his wife for a 
juristio act whereby he binds himself to dispose of the common 
property as a whole, or to make any disposition affecting such 
property whereby such an obligation incurred without the consent 
of the wife is to be fulfilled. 


1445, The husband requires the approval of his wife for 
disposing of any land forming part of the common property, or for 
incurring an obligation to make such a disposition (9). 


m] 


(e) Under this community both spouses may have separate property. 

(/) There is a similar provision under the statutory régime. 1371. 

(g) This provision applies only to land itself, and not to any right over 
land (as, e.g., hypothecas, servitudes, &c.) which the husband may dispose of 
without his wife’s consent. 


WwW. Y 
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1446, The husband requires the approval of his wife for making 
a gift out of the common property, or for making any disposition 
affecting the common property whereby the promise of such a gift 
given without the consent of the wife is to be fulfilled (4). The 
same rule applies to the promise of a gift not affecting the common 
property. 

Gifts made in compliance with a moral duty or the rules of 
social propriety are excepted (7). 


1447, If a juristic act of the kind specified in 1444, 1445 is 
necessary for the proper management of the common property, the 
consent of the wife may, if refused by her without sufficient reason, 
be supplied by the Guardianship Court upon the application of the 
husband (). 

The same rule applies if the wife is prevented by illness or 
absence from making a declaration, and there is danger in delay. 


1448, If the husband enters into a juristic act of the kind 
specified in 1444 to 1446 without the approval of the wife, the 
provisions of 1396, pars. 1, 3, and 1397, 1398, applicable to a dis- 
position made by the wife in respect of the contributed property, 
apply mutatis mutandis. 

If in the case of a contract the other party demands the 
husband (/) to procure ratification by the wife, the declaration 
whether or not she ratifies may be made only to such other party; 
a ratification or refusal to ratify declared to the husband before 
the demand is of no effect. The ratification may be declared only 
before the expiration of two weeks after receipt of the demand ; if 
it is not declared, it is deemed to have been refused. 

If the ratification of the wife is supplied by the Guardianship 
Court, the order of the Court, where a demand has been made 
under par. 2, 1s effective only if the husband communicates it to 
the other party ; the provisions of par. 2, sentence 2, apply mutatis 
mutandis. 








(Rh) An ‘‘ advancement” made to a son or daughter is not deemed to be a 
gift. 1620. 

(i) See 534. 

(k) If the juristic act is in the nature of a gift, the consent of the wife may 
not be supplied by the Guardianship Court. See 1446. 

(!) The other party has no right to require the wife to give her ratification. 
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1449. If the husband disposes of any right forming part of the 
common property without the necessary consent of his wife, she 
may enforce such right in Court against third parties without the 
concurrence of the husband (m). 


1450, If the husband is prevented by illness or absence from 
entering into a juristic act relating to the common property, or to 
bring an action relating to such property, the wife may enter into 
the juristic act or bring the action in her own name or in the name 
of her husband, if there is danger in delay (n). 


1451, If for the proper charge of the personal affairs of the wife 
& juristic act which she may not legally enter into in respect of the 
common property without the consent of her husband is necessary, 
such consent may, if refused by him without sufficient reason, be 
supplied by the Guardianship Court upon the application of the 
wife (0). 


1452, The provisions of 1405 apply mutatis mutandis to the 
conduct of a separate business by the wife. 


1453. Only the wife is entitled to accept or disclaim an inheri- 
tance or a legacy devolved on her; the consent of her husband is 
not necessary. The same rule applies to the renunciation of her 
compulsory portion and to the refusal of an offer of a contract or 
of a gift made to her. 

The wife does not require the consent of her husband for filing 
an inventory relating to an inheritance devolved on her. 


1454, The wife does not require the consent of her husband for 
continuing an action commenced before the time of the commence- 
ment of the community of goods. 


1455, If the common property is benefited by a juristic act 
entered into by the husband or the wife without the necessary 





(m) This is an exception to 1443. 

(n) All nights and duties arising from acts done by the wife by virtue of 
this section pass to the common property. 

(o) Similar to 1402, under the statutory régime. 


Y2 
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consent of the other spouse, the return of the benefits out of the 
common property may be demanded under the provisions relating 
to the return of unjustified benefits. 


1456. The husband is not responsible to the wife for his 
management of the common property (py). He shall, however, 
make compensation to the common property for any diminution 
thereof, if he has brought about such diminution with the 
intention of injuring the wife or by any juristic act which he 
enters into without the necessary consent of the wife. 


1457. If the husband is under guardianship, the guardian shall 
represent him in the rights and the duties which arise from the 
management of the common property (¢). The same applies even 
if the wife is the guardian of her husband. 


1458. The expenses of the joint household are borne by the 
common property. 


1459, Creditors of the husband and, unless a contrary intention 
appears from 1460 to 1462, also creditors of the wife, may demand 
satisfaction out of the common property (liabilities of the common 
property). 

The husband is also personally liable as a joint debtor for the 
liabilities of the wife which are the liabilities of the common 
property. His liability is extinguished on the dissolution of the 
community of goods, if as between the spouses the liabilities are 
not borne by the common property. 


1460. The common property is not liable for any liability of 
the wife which arises from a juristic act entered into after the 
commencement of the community of goods, unless the husband 
gives his consent to the juristic act, or the juristic act is effective 
in respect of the common property even without his consent. 

The common property is liable for the costs of any action to which 


(p) This is an exception to 1359. 

(q) Where the husband has been interdicted on the ground of prodigality, 
his wife may bring an action to dissolve the community of goods as provided 
for in 1468. ; 
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the wife is a party even if the judgment is inoperative as against 
the common property. 


1461. The common property is not liable for the liabilities of 
the wife arising in consequence of the acquisition of an inheritance 
or of a legacy, if the wife acquires the inheritance or the legacy as 
separate property after the commencement of the community of 
goods (7). 


1462, The common property is not liable for any liability of 
the wife arising after the commencement of the community of 
goods in consequence of a right forming part of her separate 
property, or in consequence of the possession of a thing forming 
part thereof, unless the nght or the thing exists in connection with 
a separate business carried on by the wife with the approval of her 
husband (8). 


1463, As between the spouses the following liabilities of the 
common property are borne by that spouse with reference to whom 
they arise :— 

(1) The liabihties arising from any unlawful act committed by 
him (or her) after the commencement of the community 
of goods, or from any criminal proceedings instituted 
against him (or her) on account of such an act ; 

(2) the liabilities arising from any legal relation affecting his (or 
her) separate property, even if they have arisen before the 
commencement of the community of goods, or before the 
time at which the property became separate property ; 

(3) the costs of any action relating to any of the liabilities 
specified in (1) and (2), 


1464. As between the spouses the costs of any action between 
them are borne by the wife, unless the husband has to bear 
them. 

The same rule applies to the costs of any action between the 
wife and a third party, unless the judgment is operative as 
against the common property. If, however, the action affects a 


(r) Corollary of 1468. (a) Cf. 1414, 1452. 
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personal affair of the wife, or a liability of the common property 
incurred by the wife and not provided for by 1463 (1) and (2), 
this provision does not apply, if the costs are necessary under the 
circumstances. 


1465. As between the spouses an advancement promised or 
furnished to a child of the marriage out of the common property is 
borne by the husband, in so far as it exceeds a reasonable amount 
of the common property. 

If the husband promises or furnishes an advancement out of the 
common property to a child who is not born of the marriage, such 
advancement is, as between the spouses, borne by the father or the 
mother of the child, as the case may be; it is borne by the mother, 
however, only in so far as she consents to it, or the advancement 
does not exceed a reasonable amount of the common property (é). 


1466. If the husband uses the common property for the benefit 
of his separate property, he shall make good to the common 
property the value of what has been expended. 

If the husband uses his separate property for the benefit of the 
common property he may demand reimbursement out of the 
common property (i). 


1467. Whatever a spouse owes to the common property or 
whatever the wife owes to the separate property of the husband, 
shall not be returned until after the dissolution of the community 
of goods; if, however, the separate property of the wife is suffi- 
cient for the payment of any debt owed by her, she shall pay the 
debt even before that time. 

If the husband has a claim against the common property, he 
may not assert the claim until after the dissolution of the com- 
munity of goods. 


1468, The wife may bring an action for dissolution of the 
community of goods (2) : 


(¢) Cf. 2054, An ‘ outfit” furnished to a daughter is in all cases to be 
paid out of the common property. 

(u) This applies even to the expenses of the joint household. 

(x) A general community of goods may, as a general rule, be dissolved in 
the following ways:—(1) By the dissolution of the marriage; (2) by a 
special marriage contract; and (3) by action brought under 1468, 1469. 
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(1) if the husband has entered into a juristic act of the kind 
specified in 1444 to 1446 without the consent of the wife, 
and for the future a serious danger to the interests of his 
wife is to be apprehended ; 

(2) if the husband has diminished the common property with 
the intention of injuring his wife ; 

(3) if the husband has committed a breach of his duty to 
furnish maintenance to the wife and to the descendants 
of the marriage, and a serious danger to future mainten- 
ance is to be apprehended ; 


(4) if the husband has been interdicted on account of prodi- 
gality, or if he seriously endangers the common pro- 
perty through prodigality ; 

(5) if the common property, in consequence of liabilities incurred 
by the husband, is burdened with debts to such an extent 
that a later acquisition of the wife will be seriously 
endangered. 


~ 1469. The husband may bring an action for the dissolution of 
the community of goods, if the common property, in consequence 
of liabilities incurred by the wife which, as -between the spouses, 
are not borne by the common property (y), is burdened with debts 
to such an extent that a later acquisition of the husband will be 
seriously endangered. 


1470. In the cases provided for by 1468, 1469, the dissolution 
of the community of goods takes place as soon as the decree ceases 
to be appealable. For the future separation of goods takes place. 

The dissolution of the community of goods is effective as against 
third parties only subject to the conditions specified in 1435. 


1471, After the dissolution of the community of goods a 
liquidation in respect of the common property takes place (z). 

Before the liquidation the provisions of 1442 apply to the 
common property. 


— 


(y) Cf. 1463—1468. 
(z) Either spouse may bring an action for liquidation. 
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1472. Before the liquidation the right of management of the 
common property belongs to both spouses in common. The 
provisions of 1424 apply mutatis mutandis. 

Hither spouse is bound to concur with the other in any measures 
which are necessary for the proper management of the common 
property ; either spouse may, without the concurrence of the other, 
take all necessary measures for the preservation of the common 


property. 


1473, That becomes common property which is acquired by 

virtue of any right forming part of the common property, or as 
compensation for the destruction, damage or deprivation of any 
object forming part of such property, or by any juristio act 
affecting such property. 
' The fact that a claim acquired by juristic act belongs to the 
common property is not available against a debtor until he has 
knowledge of such fact; the provisions of 406 to 408 apply mutatis 
mutandis. 


1474, The liquidation is effected in the manner provided for by 
1475 to 1481, unless an agreement to the contrary is agreed upon. 


1475. The liabilities of the common property shall first be dis- 
charged out of the common property. If a liability of the common 
property is not yet due or if it is in dispute, whatever is necessary 
for the discharge of such liability shall be retained. 

If, as between the spouses, a liability of the common property is 
borne by only one of the spouses (a), such spouse may not demand 
the discharge of the liability out of the common property. 

The common property shall, so far as necessary, be converted 
into money for the discharge of the liabilities of the common 


property. 


1476, After the discharge of the liabilities of the common 
property the residue accrues to the spouses in equal shares. 

Each of the spouses must deduct from his (or her) share what- 
ever he (or she) is bound to reimburse to the common property. 


(a) See 1464, 1465. 








GENERAL COMMUNITY OF GOODS. 329 


In so far as the reimbursement is not made by such deduction, he 
(or she) remains liable to the other spouse (65). 


1477, The distribution of the residue is made according to the 
provisions applicable to partnership (c). 

Hither spouse may, on making compensation for their value, 
appropriate the things intended exclusively for his (or her) 
personal use, e.g., clothing, ornaments, and working implements, 
and those objects which he (or she) has contributed to the com- 
munity of goods, or which he (or she) has acquired during the 
subsistence of the community of goods by succession or legacy, or 
in consideration of his (or her) future right of inheritance, or by 
gift, or as an advancement (d). 


1478. I£ the spouses have been divorced or judicially separated, 
and if one of them has been declared to be the exclusively guilty 
party, the other may demand that to each of the spouses the value 
of what he (or she) has contributed to the community of goods be 
returned; if the value of the common property is not sufficient for 
such return, each spouse shall bear one half of the deficiency. 


That is deemed to have been contributed which would have 
become contributed property if a community of income and profits 
had been created (ec). The value of what has been contributed is 
determined as at the time of the contribution. 


The right specified in par. 1 belongs also to a spouse whose 
marriage has been dissolved on account of his (or her) insanity (/). 


1479. Ifthe community of goods is dissolved by judicial decree 
under 1468 or 1469, the spouse who has applied for the decree 
may demand that liquidation shall be made in such manner as if 
action on the claim for liquidation had been commenced at the 
time of bringing the action for dissolution of the community of 
goods. 


ar nee me 


(b) The other spouse may olaim reimbursement from the separate property 
of the spouse liable to make reimbursement. 

(c) 752—757. 

(d) This provision applies only as between the spouses. 

(e) See 1520—1524. 

(f) 1569. 
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1480. If any liability of the common property is discharged 
before partition of the common property, each of the spouses is 
personally liable as a joint debtor to the oreditor, even though he 
(or she) is not so liable at the time of the partition. His (or her) 
liability is limited to the objects allotted to him (or her); the 
provisions of 1990, 1991, applicable to the liability of an heir, 
apply mutatis mutandis. 


1481. If, at the time of the liquidation, the discharge of a 
liability of the common property which, as between the spouses, is 
borne by the common property or by the husband is omitted, the 
husband shall give a guarantee that the wife will not be pursued 
by the creditor (g). The wife has the same obligation towards the 
husband, if the discharge of a liability of the common property is 
omitted which is borne by the wife as between the spouses. 


1482. If the marriage is dissolved by the death of one of the 
spouses, and if no descendant of the marriage (4) is living, the 
share of the deceased spouse in the common property belongs to his 
(or her) estate. The succession to the spouse takes place according 
to the general provisions. 


1483, If any descendants of the marriage are living at the time 
of the death of one of the spouses, the community of goods is 
continued between the surviving spouse and the descendants of 
the marriage who would be entitled to inherit in the case of 
statutory succession. The share of the deceased spouse in the 
common property does not belong to his (or her) estate in this case; 
for the rest the succession to the spouse takes place according to 
the general provisions (?). 

If there are other descendants besides the descendants of the 
marriage, their rights to inherit and their shares in the estate 
are determined in such manner as if the continued community of 
goods had not been created. 


—— — _ -— _—- — — —— — {— oo int 
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(y) She may not, however, require the husband to give security. 

(h) An illegitimate child which is subsequently ‘‘declared to be legiti- 
mate” is deemed to be a descendant of the marriage. 1736. 

(1) T.e., as regards those objects which have been excluded from the 
common property, the provisions of 1439, 1440 are applicable. 
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1484, The surviving spouse may refuse the continuance of the 
community of goods (A). 

The provisions of 1943 to 1947, 1950, 1952, 1954 to 1957, 
1959, applicable to the disclaimer of an inheritance, apply mutatis 
mutandis to such refusal. If the surviving spouse is under parental 
power or under guardianship, the ratification of the Guardianship 
Court is necessary for such refusal. 

If the spouse refuses the continuance of the community of 
goods, the same rule applies as in the case provided for by 1482. 


1485. The common property of the continued community of 
goods consists of the matrimonial common property (7), in so far as 
it does not accrue to a non-participating descendant as provided for 
in 1483, par. 2, and of the property which the surviving spouse 
acquires either out of the estate of the deceased spouse or after the 
commencement of the continued community of goods. 

The property which any descendant of the marriage has at the 
time of the commencement of the continued community of goods, 
or which he subsequently acquires, does not belong to the common 
property. 

The provisions of 1438, pars. 2, 3, applicable to the matrimonial 
community of goods, apply mutatis mutandis to the common 


property (m). 


1486, Separate property of the surviving spouse is that which 
he (or she) has had heretofore as separate property, or which he (or 
she) acquires under 1369 or 1370 (n). 

If objects which cannot be transferred by juristic act belong to 
the property of the surviving spouse, the provisions applicable to 
the contributed property of the husband under the régime of the 
community of income and profits, with the exception of 1524, apply 
mutatis mutandis to such objects. 


1487. The rights and liabilities of the surviving spouse and of 
the participating descendants in respect of the common property of 


(k) A waiver of this right by contract is inoperative. 1518. 

(2) I.e., the common property under the original community. 

(m) The continued community of goods is not registered in the marriage 
property register. 

(x) The participating descendants do not have separate property. 
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the continued community of goods are determined according to the 
provisions of 1442 to 1449, 1455 to 1457, 1466, applicable to the 
matrimonial community of goods; the surviving spouse has the 
legal status of the husband, and the participating descendants have 
the legal status of the wife. 


Whatever the surviving spouse owes to the common property, or 
whatever he (or she) may claim out of the common property, shall 
not be returned until after the dissolution of the continued com- 
munity of goods. 


1488, The liabilities of the common property of the continued 
community of goods are the liabilities of the surviving spouse and 
those liabilities of the deceased spouse which were the liabilities of 
the common property of the matrimonial community of goods. 


1489. The surviving spouse is personally lable for the liabilities 
of the common property of the continued community of goods. 


In so far as the surviving spouse inours such personal liability 
only in consequence of the commencement of the continued com- 
munity of goods, the provisions applicable to the liability of an 
heir for the liabilities of an estate apply mutatis mutandis; the 
common property in the condition in which it was at the time of the 
commencement of the continued community of goods takes the 
place of the estate (0). 


No personal liability on the part of the participating descendants 
for the liabilities of the deceased ( y) or surviving spouse is created 
by the continued community of goods. 


1490. If any participating descendant dies, his share in the 
common property does not belong to his estate. If he dies leaving 
descendants who would have become participating descendants if 
he had not survived the deceased spouse, such descendants take his 
place. If he dies without leaving any such descendants, his share 


(0) J.e., the surviving spouse has either of the following remedies to limit 
his liability :—(1) By applying for the appointment of an official administra- 
tor to manage the common property (1981—1988) ; (2) by the institution of 
bankruptcy proceedings. 214—234 of the Bankruptcy Act. 

(?) Such a liability may, however, arise in consequence of succession to 
the estate of the deceased spouse, 
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accrues to the other participating descendants, and where no such 
other participating descendants survive, to the surviving spouse. 


1491, A participating descendant may renounce his share in 
the common property. The renunciation is effected by declaration 
to the Court having jurisdiction over the estate of the deceased 
spouse ; the declaration shall be made in publicly certified form (g). 
The Probate Court should communicate the declaration to the 
surviving spouse and to the other participating descendants. 

The renunciation may be effected by contract with the surviving 
spouse and the other participating descendants. Such a contract 
requires judicial or notarial authentication. 

If the descendant is under parental power or under guardian- 
ship, the ratification of the Guardianship Court is necessary for the 
renunciation. 

The renunciation has the same effects as if the person renun- 
ciating had died at the time of the renunciation without leaving 
any descendants (r). 


1492, The surviving spouse may at any time dissolve the 
continued community of goods. The dissolution is effected by 
declaration to the Court having jurisdiction over the estate of the 
deceased spouse; the declaration shall be made in publicly certified 
form. The Probate Court should communicate the declaration to 
the participating descendants, and, where the surviving spouse is 
the statutory agent of any of such descendants, to the Guardianship 
Court. 

The dissolution may be effected by contract between the sur- 
viving spouse and the participating descendants. Such a contract 
requires judicial or notarial authentication. 

If the surviving spouse is under parental power or under 
guardianship, the ratification of the Guardianship Court is neces- 
sary for the dissolution. 


1493, The continued community of property is dissolved on the 
re-marriage of the surviving spouse. 


(g) See 129. 
(r) The renunciation is binding upon all the descendants of the renun- 
ciating party. 





334 FAMILY LAW. 


Where a participating descendant is a minor or is placed under 
guardianship, the surviving spouse shall notify the Guardianship 
Court of his intention to re-marry, file an inventory of the common 
property, dissolve the community of goods, and bring about a 
liquidation (s). The Guardianship Court may permit the disso- 
lution of the community of goods to be postponed until the 
conclusion of the marriage, and also the liquidation to be post- 
poned until some future date. 


1494, The continued community of goods is dissolved on the 
death of the surviving spouse. 

If the surviving spouse is declared dead, the continued com- 
munity of goods is dissolved at the date which is deemed to be 
the date of his (or her) death. 


1495. Any participating descendant may bring an action 
against the surviving spouse for the dissolution of the continued 
community of goods: 


(1) if the surviving spouse has entered into a juristic act of the 
kind specified in 1444 to 1446 without the consent of the 
descendant, and for the future a serious danger to the 
interests of the descendant is to be apprehended ; 

(2) if the surviving spouse has diminished the common property 
with the intention of injuring the descendant ;. 

(3) if the surviving spouse has committed a breach of duty to 
furnish maintenance to the descendant, and a serious 
danger as to the future maintenance is to be apprehended; 

(4) if the surviving spouse has been interdicted on account of 
prodigality, or if he seriously endangers the common 
property through prodigality ; 

(5) if the surviving spouse has forfeited his parental power over 
the descendant, or, if he had had such power, would 
have forfeited it. 


1496. The dissolution of the continued community of goods 
begins, in the cases provided for by 1495, as soon as the judicial 
decree ceases to be appealable. The dissolution is effective in 


(s) If the surviving spouse has not done all these things he (or she) 
cannot enter into a marriage. 1314, par. 2. 





GENERAL COMMUNITY OF GOODS. 335 


respect of all descendants, even if the decree is issued in an action 
brought by only one of them. 


1497. After the dissolution of the continued community of 
goods a liquidation in respect of the common property takes 
place (?). 

Before the liquidation, the legal relations between the persons 
entitled to a share in the common property are determined accord- 
ing to 1442, 1472, 1473. 


1498. The provisions of 1475, 1476, 1477, par. 1, and 1479 to 
1481 apply to the liquidation; the surviving spouse takes the 
place of the husband ; the participating descendants take the place 
of the wife. The obligation specified in 1476, par. 2, sentence 2, 
is imposed only upon the surviving spouse. 


1499. In the liquidation the following are borne by the 

surviving spouse : 

(1) the liabilities of the common property imposed upon him 
(or her) at the commencement of the continued com- 
munity of goods, in so far as the matrimonial common 
property was not liable for them, or in so far as they 
were borne by him (or her) as between the spouses (2) ; 

(2) the liabilities of the common property which have arisen 
after the commencement of the continued community of 
goods, and which as between the spouses would have 
been borne by him (or her) if they had been incurred by 
him (or her) during the subsistence of the matrimonial 
community of goods (r) ; 

(3) any advancement which he (or she) has promised or 
furnished to a participating descendant out of proportion 
to the common property, or which he (or she) has pro- 
mised or furnished to a non-participating descendant (y). 


1500. The participating descendants must at the time of the 
liquidation deduct from their shares the liabilities of the deceased 
spouse which were borne by such spouse as between the spouses (2), 


nn Te gr = = ee eee ee ee _ -—— -——_—_ 


(t) Ipso facto. (u) See 1488, 1460—1462. 
(x) 1463, 1464. (y) 1465, 1624. (z) 1463—1465. 
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in so far as the surviving spouse could not obtain satisfaction from 
the heir of the deceased spouse. 

In the same manner the participating descendants shall deduct 
from their shares whatever the deceased spouse was bound to 
return to the common property. 


1501, If a sum of money has been paid out of the common 
property to any participating descendant in consideration of a re- 
nunciation of his share, such sum of money shall be reckoned as 
part of the common property at the time of liquidation, and 
deducted from the moiety accruing to the descendants. 

The surviving spouse may make a different agreement with the 
other participating descendants even before the dissolution of the 
continued community of goods. Such an agreement requires 
judicial or notarial authentication ; it is binding even on those 
descendants who did not take part in the continued community of 
goods until after the agreement has been made. 


1502. The surviving spouse is entitled to appropriate the 
common property or any individual objects belonging thereto 
on payment of its or their value. This right does not pass to his 
(or her) heirs. 

If the continued community of goods is dissolved by judicial 
decree under 1495, the surviving spouse does not have the right 
specified in par. 1. In such a case the participating descendants 
may, on payment of the value, appropriate any objects which the 
deceased spouse would be entitled (a) to appropriate under 1477, 
par. 2. The right may be exercised by them only in common. 


1503. The participating descendants share the moiety of the 
common property accruing to them in the proportion in which they 
would have been entitled to inherit as heirs of the deceased spouse 
in case of statutory succession, if he (or she) had not died until the 
time of the dissolution of the continued community of property. 

Whatever has been received in advance shall be brought into 
hotchpot under the provisions applicable to hotchpot between 
descendants, unless this has already been done at the time of the 
partition of the estate of the deceased spouse. 


(a) Cf. 1515. 
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If any desoendant has received a sum of money paid out of the 
common property in consideration of a renunciation of his share, 
such sum of money shall be borne by those descendants who profit 
by the renunciation. 


1504, In so far as the participating descendants are liable to the 
creditors of the common property as provided for in 1480, they are, 
as between themselves, liable in proportion to their shares in the 
common property. Such liability is limited to the objects allotted 
to them ; the provisions of 1990, 1991, applicable to the liability of 
an heir, apply mutatis mutandis. 


1505. The provisions relating to the right to demand the com- 
pletion of a compulsory portion apply mutatis mutandis in favour 
of a participating descendant; the dissolution of the continued 
community of goods takes the place of the accrual of the inheritance ; 
the share in the common property accruing to the descendant at 
the time of the dissolution is deemed to be his statutory portion ; 
and the moiety of the value of such a share is deemed to be his 
compulsory portion. 


1506. If any participating descendant is unworthy to inherit, 
he is also unworthy to receive his share in the common property. 
The provisions relating to unworthiness to inherit apply mutatis 
mutandis (b). | 


1507. The Probate Court shall issue to the surviving spouse, 
upon his (or her) application, a certificate relating to the continu- 
ance of the community of goods. The provisions relating to a cer- 
tificate of inheritance apply mutatis mutandis (c). 


1508. The spouses may exclude the continuance of the com- 
munity of goods by a marriage contract. 

The provisions of 1437 apply to a marriage contract whereby the 
continuance of the community of goods is excluded, or whereby 
such exclusion is revoked. 


1509. Either spouse may, in providing for the case where the 
marriage is dissolved by his (or her) death, exclude the continuance of 


(b) 2339 et seq. (c) 2353 et seq. 
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the community of goods by testamentary disposition, if he (or she) 
is entitled to deprive the other spouse of the compulsory portion (@), 
or to bring an action for the dissolution of the community of 
goods. The provisions relating to the deprivation of a compulsory 
portion apply mutatis mutandis to such exclusion (e). 


1510. If the continuance of the community of goods is excluded, 
the same rule applies as in the case provided for by 1482. 


1511. Either spouse may, in providing for the case where 
the marriage is dissolved by his (or her) death, exclude by 
testamentary disposition any descendant of the marriage from 
participating in the continued community of goods (/‘). 

The excluded descendant may, without prejudice to his right of 
inheritance, demand payment, out of the common property of the 
continued community of goods, of the amount which would have 
accrued to him as a compulsory portion of the common property of 
the matrimonial community of goods, if the continued community 
of goods had not been created. The provisions applicable to the 
claim to a compulsory portion apply mutatis mutandis. 

The amount paid to the excluded descendant is, in accordance 
with 1500, chargeable against all the participating descendants at 
the time of liquidation. As between the participating descendants 
themselves such amount is borne by those descendants who profit 
by the exclusion. 


1512, Either spouse may, in providing for the case where the 
continued community of goods is created on his (or her) death, 
reduce, by testamentary disposition, to one half the share in the 
common property accruing to a participating descendant after the 
dissolution of the continued community of goods (9). 


1513. Either spouse may, in providing for the case where the 
continued community of goods is created on his (or her) death, 
deprive a participating descendant, by testamentary disposition, of 


ae nn U ES 


(d) He may do so whenever he is entitled to petition for divorce. 2335. 

(e) 2336, 2337. 

(/) The consent of the other spouse is necessary. 1516. 

(g) The part of which the participating descendant has been deprived 
accrues to the other participating descendants. 
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the share in the common property accruing to such descendant 
after the dissolution of the continued community of goods, if he 
(or she) is entitled to deprive the descendant of his compulsory 
portion. The provisions of 2336, pars. 2 to 4, apply mutatis 
mutandis. 

If the spouse is entitled under 2338 to limit the descendant’s 
right to a compulsory portion, he (or she) may subject the 
descendant’s share in the common property to a similar limitation. 


1514, Hither spouse may, by testamentary disposition, transfer 
even to a third party (%), the amount of which he (or she) has 
deprived any descendant under 1512 or 1513, par. 1. 


1515. Either spouse may, in providing for the case where the 
continued community of goods is created on his (or her) death, 
direct in his (or her) testamentary disposition that a participating 
descendant shall have the right, at the time of partition, to appro- 
priate the common property or any individual objects belonging 
thereto on payment of its or their value. 

If a farm forms part of the common property, it may be directed 
that the farm be assessed at the value of its produce (i), or at a price 
not less than the value of the produce. The provisions of 2049, 
applicable to the order of succession, apply. 

The right to appropriate the farm at the value or price specified 
in par. 2 may also be created by the surviving spouse. 


1516, For the validity of the dispositions of either spouse 
specified in 1511 to 1515, the consent of the other spouse is 
necessary. 

The consent may not be given through an agent(k). If 
the spouse is limited in disposing capacity, the consent of his 
(or her) statutory agent is not necessary. The declaration of 
consent requires judicial or notarial authentication. The consent 
is irrevocable. 

The spouses may also make the dispositions specified in 1511 to 
1515 in a joint will. 

1517. For the validity of a contract whereby a descendant of the 
marriage, in the event of the marriage being dissolved by the death 


(h) The provisions of 2147 et seq. relating to legacies apply to the transfer. 
(#) See I. A., Art. 137. 
(k) A spouse under disposing incapacity cannot, therefore, give such consent. 


z2 
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of one of the spouses, renounces or revokes the renunciation of his 
share in the common property of the continued community of 
goods in favour of such spouse, the consent of the other spouse is 
necessary. The provisions of 1516, par. 2, sentences 3 and 4, apply 
to such consent. 

The provisions applicable to the renunciation of an inheritance 
apply mutatis mutandis. 


1518, Neither spouse may, by testamentary disposition or by 
contract, make any provision which is incompatible with the pro- 
visions of 1483 to 1517. 


3. CommuUNITY oF INCOME AND PRorits. 


1519, That which the husband or the wife acquires during the 
subsistence of the community of income and profits becomes the 
common property of both spouses (i.e., common property) (2). 

The provisions of 1438, pars. 2, 3, and 1442 to 1453, 1455 to 
1457, applicable to the general community of goods, apply to the 
common property. 


1520. Contributed property of a spouse includes that which 
belongs to him (or her) at the commencement of the community of 
income and profits. 


1521. Contributed property of a spouse includes also that which 
he (or she) acquires mortis causa, or in consideration of a future 
right of inheritanoe, or as a gift (mm), or as an advancement. An 
acquisition which may be considered under the circumstances as 
income is excepted. 


1522. Contributed property of a spouse includes also objects 
which cannot be transferred by juristic act, and rights which are 
extinguished on his (or her) death (7) or the acquisition of which 
depends on the death of one of the spouses (0). 


(2) Exceptions: 1521, 1522, 1524. 

(m) No matter whether made by the other spouse or by a third party. 
(n) E.g., a life annuity. 759. 

(0) E.g., rights under a life insurance policy. 
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1523. Contributed property of a spouse includes also that which 
has been declared to be contributed property in the marriage 
oontract. Ä 


1524. Contributed property of a spouse includes also that which 
he (or she) acquires by virtue of a right forming part of his (or 
her) contributed property, or as compensation for the destruction, 
deterioration, or deprivation of an object forming part of such 
property, or by a juristio act relating to such property. An 
acquisition made in connection with the conduct of a business is 
excepted. 

The fact that a claim acquired by juristio act belongs to the 
contributed property is not available against a debtor until he has 
knowledge of such fact; the provisions of 406 to 408 apply 
mutatis mulandıs. 


1525. The contributed property shall be managed on account of 
the common property in such manner that the emoluments which 
would accrue to the husband under the provisions applicable to the 
régime of management and usufruct shall belong to the common 
property. 

For the rest, the provisions of 1373 to 1383, 1390 to 1417, apply 
mutatis mutandis to the contributed property of the wife. 


1526. Separate property of the wife includes that which has 
been declared to be separate property in the marriage contract, or 
is acquired by the wife under 1369 or 1370. 

The husband does not have separate property. 

The same rules which apply to the separate property under the 
régime of general community of goods apply to the separate 
property of the wife. 


1527. It is presumed that the property existing at any time is 
common property (7). 


1528, Hither spouse may require the other to concur in deter- 
mining the condition of his (or her) own contributed property and 





(p) The presumption is rebuttable; it obtains, however, even as between 
the spouses inter se. 
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that of the other spouse by drawing up an inventory. The pro- 
visions of 1035, applicable to usufruct, apply to the drawing up of 
the inventory. 

Either spouse may cause the condition of the things belonging 
to the contributed property to be determined by experts at his (or 
her) own expense. 


1529. The expenses of the joint household are borne by the 
common property. 

The common property also bears the charges upon the con- 
tributed property of both spouses; the extent of such charges is 
determined according to the provisions of 1384 to 1387, applicable 
to the contributed property of the wife under the régime of 
management and usufruct. 


1530. The common property is liable for the liabilities of the 
husband and for such liabilities of the wife as are specified in 1531 
to 1534 (i.e., liabilities of the common property) (g). 

The husband is also personally liable as a joint debtor for the 
liabilities of the wife which are not the liabilities of the common 
property (r). His liability is extinguished on the dissolution of 
the community of income and profits, if the liabilities, as between 
the spouses, are not borne by the common property. 


1531, The common property is liable for the liabilities of the 
wife which belong to the class of charges upon the contributed 
property specified in 1529, par. 2. 


1532. The common property is liable for any liability of the 
wife arising out of a juristic act entered into after the com- 
mencement of the community of income and profits, and for the 
costs of any action brought by the wife after the commencement 
of the community of income and profits, provided the entering 
into the juristic act or the bringing of the action takes place with 








(g) In other words, the common property is liable not only for all the 
liabilities of the husband, but also for all the liabilities of the wife, with the 
exception of those liabilities incurred by her before the commencement of 
the community. 

(r) Cf. 1459, 
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the consent of the husband, or is effective in respect of the 
common property even without his consent (s). 


1533. The common property is liable for any liability of the 
wife arising after the commencement of the community of income 
and profits in consequence of a right belonging to her, or in con- 
sequence of the possession of a thing belonging to her, provided 
the right or the thing exists in connection with a separate business 
carried on by her with the approval of the husband (?). 


1534, The common property is liable for the liabilities of the 
wife imposed upon her by reason of her statutory duty to furnish 
maintenance to others (x). 


1535, As between the spouses the following liabilities of the 
common property are borne by that spouse with reference to whom 
they arise : 

(1) The liabilities arising from any legal relation relating to 
his (or her) contributed property, or to his (or her) 
separate property, even if they have arisen before the 
commencement of the community of income and profits, 
or before the time at which the property became contri- 
buted property or separate property (+) ; 

(2) The costs of any action, to which the spouse is a party, 
relating to any of the liabilities specified in (1) (y). 


1536. As between the spouses the following are borne by the 
husband : 

(1) The liabilities of the husband which have arisen before the 
commencement of the community of income and profits ; 

(2) The liabilities of the husband towards the wife arising 
from his management of her contributed property, unless 
the common property is benefited at the time of the 
dissolution of the community of income and profits (s) ; 


(s) Cf. 1460. 

(t) It is immaterial whether such business forms part of her contributed 
property or separate property. 

(u) Cf. 1386, sentence 2. 

(x) Of. 1463 (2). 

(y) Cf. 1463 (3). 

(z) The husband has to prove that the common property is so benefited. 
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(3) The liabilities of the husband arising from any unlawful 
act committed by him after the commencement of the 
community of income and profits, or from any criminal 
proceedings instituted against him on account of such an 
unlawful act (a) ; 

(4) The costs of any action, to which the husband is a party, 
relating to any of the liabilities specified in (1) to (3). 


1537, The provisions of 1535 and 1536 (1) and (4), do not 
apply in so far as the liabilities are to be borne by the common 
property as provided for in 1529, par. 2. 

The same rule applies to the provisions of 1535 in so far as the 
liabilities arise in the course of a business conducted on account of 
the common property, or in consequence of a right or of the 
possession of a thing connected with such a business. 


1538. If the husband promises or furnishes an advancement to 
a child, the provisions of 1465 apply (6). 


1539. In so far as at the time of the dissolution of the com- 
munity of income and profits the contributed property of a spouse 
is benefited at the expense of the common property, or vice versed, 
compensation must be made to the other property out of the pro- 
perty thus benefited. Further claims (c) based on special reasons 
remain unaffected. 


1540. If consumable things which belonged to the contributed 
property of a spouse no longer exist, it is presumed in favour of 
such spouse that they have been consumed for the benefit of the 
common property, and that the latter is benefited to the extent of 
their value (d). 


1541, Whatever a spouse owes to the common property or the 
wife owes to the contributed property of the husband shall not be 
returned until after the dissolution of the community of income 


— 


(a) Of. 1463 (1). 

(b) See 1624. 

(c) E.g., claims arising from management of business without mandate. 
677 ei seq. 

(d) The presumption is rebuttable. Cf. also 1527. 
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and profits; if, however, both the contributed property and the 
separate property of the wife are sufficient for the payment of any 
debt due from her, she shall pay such debt even before that time. 

If the husband has a claim against the common property he 
may not assert the claim until after the dissolution of the com- 
munity of income and profits (e). 


1542, The wife may, subject to the conditions specified in 
1418 (1), (3) to (5), and 1468, and the husband may, subject to 
the conditions specified in 1469, bring an action for the dissolution 
of the community of income and profits. 

The dissolution becomes effective as soon as the judicial decree 
ceases to be appealable. 


1543, The community of income and profits is dissolved as soon 
as an order for the institution of bankruptcy proceedings against 
the property of the husband ceases to be appealable (/). 


1544. The community of income and profits is dissolved, where 
one of the spouses is declared dead, at the date which is deemed to 
be the date of his (or her) death. 


1545. If the community of income and profits is dissolved 
under 1542 to 1544, the régime of separation of goods takes place 
for the future. 

The dissolution of the community is effective as against third 
parties subject only to the conditions specified in 1435. 


1546. After the dissolution of the community of income and 
profits a liquidation in respect of the common property takes place. 
Before the liquidation the legal relations between the spouses are 
determined according to 1442, 1472, 1473. 

In the absence of any agreement (g) to the contrary the liquida- 
tion is effected according to the provisions of 1475 to 1477, 1479 
to 1481 applicable to the general community of goods. 

The provisions of 1421 to 1424 applicable to the régime of 


m ———— 


(e) Of. 1467. 
(/) Of. 1419. 
(g) For the form of such an agreement, sea 1432—1436. 
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management and usufruct apply to the contributed property of the 
wife. 


1547, If the community of income and profits is dissolved by 
the institution of bankruptcy proceedings against the property of 
the husband, the wife may (7) bring an action for the re-establish- 
ment of the community. Where the community is dissolved in 
consequence of a declaration of death, the spouse who has been 
declared dead has the same right, if he is still alive. 

If the community is dissolved under 1418 (3) to (5), the husband 
may, subject to the conditions specified in 1425, par. 1, bring an 
action for the re-establishment of the community. 


1548, The re-establishment of the community of income and 
profits in the cases provided for by 1547 takes place as soon as the 
judicial decree ceases to be appealable. The provision of 1422 
applies mutatis mutandis. 

If the dissolution has been entered in the marriage property 
_ register, the re-establishment is effective as against third parties 
subject only to the conditions specified in 1435. 

In case of such re-establishment, that which would have remained 
or would have become separate property if the community had not 
been dissolved becomes the separate property of the wife (:). 


4. COMMUNITY oF MOVEABLES. 


1549. Unless a contrary intention appears from 1550 to 1557, 
the provisions applicable to the general community of goods apply 
to the community of moveables and of income and profits (i.e., 
community of moveables) (A). | 


1550. The contributed property of a spouse is excluded from 
the common property. 


(h) Even before the termination of the bankruptcy proceedings. 

(#) Cf. 1425, 1431. 

(k) A community of moveables possesses all the characteristics of a com- 
munity of income and profits, and the two régimes exactly coincide with 
cach other-if neither spouse possesses immoveables,. 
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The provisions applicable to the contributed property under the 
régime of community of income and profits apply to such con- 
tributed property (?). 


1551, Contributed property of a spouse includes immoveables 
which he (or she) had at the commencement of the community of 
moveables, or which he (or she) acquires during the subsistence of 
the community by succession or as a legacy, or in consideration of 
a future right of inheritance, or as a gift, or as an advancement. 

Immoveables, within the meaning of this provision, include land 
together with its accessories ; rights over land, with the exception 
of hypothecas, land charges and annuity charges; and claims 
which have for their object the transfer of ownership of land, or 
the creation or transfer of one of the rights specified herein, or 
the discharge of a piece of land from such a right. 


1552, Contributed property of a spouse includes also objects 
which cannot be transferred by juristic act. 


1553. Contributed property of a spouse includes also: 


(1) that which has been declared to be contributed property in 
the mafriage contract ; 

(2) that which he (or she) acquires under 1869, provided that it 
has been specified that the acquisition shall be contributed 
property. 


1554. Contributed property of a spouse includes also that which 
he (or she) acquires in the manner specified in 1524. That which 
is acquired as a substitute for objects which are contributed pro- 
perty merely because they cannot be transferred by juristio act (m), 
is excepted. | 


1555. The husband does not have separate property. 


1556. If, during the subsistence of the community of moveables, 
one of the spouses acquires, by succession or as a legacy, or in 


(2) See 1520—1525, 1535 eö seq. 
(m) Cf. 1439. See further 1524, par. 1, sentence 2, which is also applic- 
able to this case. 
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consideration of a future right of inheritance, or as a gift, or as an 
advancement, objects which become partly common property and 
partly contributed property, the liabilities incurred in consequence 
of such acquisition are, as between the spouses, borne propor- 
tionately by the common property and the spouse who has made 
the acquisition. 


1557, Continued community of goods takes place only if it has 
been agreed upon in a marriage contract. 


III.—Marriage Property Register (x). 


1558. Entries in the marriage property register shall be made 
in the District Court in whose district the husband has his 
domicile. . 

By an order of the Administration of Justice of one of the 
States a District Court may be charged with the duty of keeping 
a register for several districts. 


1559. If after an entry has been made the husband removes his 
domicile to another district, the entry must be repeated in the 
register of such other district. The former entry is deemed to have 
been renewed if the husband removes his domicile back to the 
former district. 


1560, An entry in the register should be made only on applica- 
tion and only according to the terms of the application. The 
application shall be made in publicly certified form. 


1561. In the cases provided for by 1357, par. 2, and 1405, par. 3, 
the entry is made on the application of the husband. 

In all other cases application on the part of both spouses is 
necessary ; either spouse is bound to concur with the other spouse 
in making the application. 


(n) The marriage property register (Güterrechteregister) is entirely separate 
and distinct from the marriage register (Heiratsregister) mentioned in 1318 
et seq. 
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Application by one of the spouses is sufficient : 


(1) for the registration of a marriage contract, or of any modi- 
fication, ordered by judicial decree, of the property 
relations of the spouses, provided the marriage contract 
or a copy of the decree certified to be non-appealable 
accompanies the application ; 


(2) for the repetition of an entry in the register of another 
district, if the application is accompanied by a publicly 
certified copy of the former entry issued after the 
abandonment of the former domicile. 


1662, The District Court shall publish the entry in the news- 
paper selected for the publication of its notices. 

If any notification of the régime has been registered, the publi- 
cation shall be limited to a designation of the régime and, if the 
régime is regulated otherwise than as provided by law, to a 
general designation of such notification. 


1563, Any person is permitted to inspect the register (0). A 
copy of the records may be obtained; the copy shall be certified on 
demand. 


SEVENTH TITLE. 


Divorce. 


1564. A marriage may be dissolved on any one of the 
grounds (7) specified in 1565 to 1569. The dissolution is effected 
by judicial decree. The dissolution takes place as soon as the 
decree ceases to be appealable. 


(0) No matter whether he has a legal interest in making such inspection 
or not. 

(p) The grounds entitling a spouse to obtain a divorce or a judicial separa- 
tion are divided into ‘‘absolute” and ‘‘ qualified” grounds. Where the 
ground is absolute the relief prayed for must be granted, whereas in the 
case of a qualified ground the matter is left to the discretion of the Court. 
The absolute grounds are those specified in 1565, par. 1, 1566, 1567, par. 1; 
the qualified grounds are specified in 1568, 1569. 
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1565. Either spouse may petition for divorce if the other spouse 
has been guilty of adultery (7) or of any act punishable under 171, 
175 of the Criminal Code. 

The right of the spouse to petition for divorce is barred if he 
(or she) consents to or is an accomplice in the adultery or the 
criminal act. 


1566. Either spouse may petition for divorce if the other spouse 
makes an attempt against his (or her) life. 


1567. Hither spouse may petition for divorce if the other spouse 
has wilfully deserted him (or her). 
Wilful desertion exists only: 


(1) if either spouse, after having been ordered by a non- 
appealable decree to restitute the conjugal community, 
has intentionally disobeyed such decree for a year against 
the will of the other spouse ; 

(2) if either spouse has been absent intentionally from the 
conjugal home for a year against the will of the other 
spouse, and the conditions for public citation (r) have 
occurred as against him (or her) for the period of one 
year. 


In the case provided for by par. 2 (2), the divorce may not be 
granted if the conditions for public citation have ceased to exist at 
the termination of the riva voce proceedings upon which the decree 
is to be issued. 


1568. Either spouse may petition for divorce if the ‘other 
spouse has, by any grave breach of marital duty, or by dishonest 
or immoral conduct, disturbed the conjugal relations to such an 
extent that the petitioner cannot be expected to continue the 
marriage. Gross ill-treatment is also deemed to be a grave breach 
of duty. 


1569. Either spouse may petition for divorce if the other 
spouse has become insane for three years continuously during the 


(q) An attempt to commit adultery constitutes at most a ‘‘ qualified 
ground.” Cf. 1568. 
(r) Code of Civil Procedure, 203 of the Revised Edition. 
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marriage, and the insanity has reached such a stage that the 
intellectual community between the spouses has ceased, and there 
is no hope of its re-establishment. 


1570. The right to a divorce is extinguished by condonation in 
the cases provided for by 1565 to 1568. 


1571, In the cases provided for by 1565 to 1568 the petition 
for divorce must be filed within six months from the time at which 
the petitioner had knowledge of the ground for divorce. The 
petition is disallowed if ten years have elapsed since the occur- 
rence of the ground for divorce (8). 

The period does not run so long as the conjugal community of 
the spouses remains dissolved. If the spouse entitled to petition 
for divorce is required by the other spouse either to restitute the 
conjugal community or to make the petition, the period begins to 
run from the receipt of the request. 

Citation to appear on the day fixed for condonation is equivalent 
to the making of the petition. The citation ceases to be operative 
if the spouse entitled to petition for divorce has not appeared on 
the day fixed for condonation, or if three months have elapsed 
since the termination of the process for condonation and the 
petition has not been made within such period. 

The provisions of 203, 206, applicable to prescription, apply 
mutatis mutandis to the running of the periods of six and three 
months. 


1572, A ground for divorce, even if the period specified in 
1571 for its assertion has elapsed, may still be asserted in the 
course of the proceedings in so far as the period had not elapsed at 
the time of the making of the petition. 


1573. Facts upon which a petition for divorce may no longer 
be based can be set up in support of a petition for divorce based 
upon other facts. 


1574, If a marriage is dissolved on any one of the grounds 


specified in 1565 to 1568, the decree shall declare the respondent 
to be the guilty party of the divorce. 


(s) See 606 et seq. of the Code of Civil Procedure. 
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If the respondent has made a cross-petition, and if it is also 
recognised to be well founded, both spouses shall be declared to be 
guilty parties. 

Upon the application of the respondent, and even without 
the making of a cross-petition, the petitioner shall also be declared 
to be a guilty party, if facts exist whereby the respondent could 
petition for divorce, or, if his (or her) right to petition for divorce 
has been barred by condonation or lapse of time, was entitled to 
petition for divorce at the time of the occurrence of the ground 
for divorce asserted by the petitioner. 


1575, A spouse entitled to petition for divorce may petition for 
judicial separation in lieu of divorce. If the other spouse applies 
for divorce, and if the petition is well founded, the divorce shall be 
granted. 

The provisions of 1573, 1574 apply to the petition for judicial 
separation. 


1576, If judicial separation has been granted, either spouse 
may apply for divorce by virtue of the decree for separation, unless 
the conjugal community has been re-established after the issue of 
such decree. 

The provisions of 1570 to 1574 do not apply; if the marriage is 
dissolved, the spouse declared to be the guilty party shall also be 
declared to be the guilty party by the decree for divorce. 


1577. A divorced wife retains the surname of her former 
husband. 

A divorced wife may resume her maiden name. If she had 
been married before the conclusion of the dissolved marriage, she 
may also resume the name which she had at the time of the con- 
clusion of the dissolved marriage, unless she has been declared to 
be the exclusively guilty party. The resumption of the name is 
made by declaration to the competent public authority; the 
declaration shall be made in publicly certified form. 

If the divorced wife has been declared to be the exclusively 
guilty party, her former husband may prohibit her from using his 
name. The prohibition is made by declaration to the competent 
public authority ; the declaration shall be made in publicly certified 
form. The public authority should communicate the declaration 
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to the divorced wife. After she has lost the name of her husband 
she resumes her maiden name. 


1578, A husband declared to be the exclusively guilty party 
shall furnish maintenance to his divorced wife suitable to her 
station in life in so far as she cannot furnish such maintenance out — 
of the income of her property and the earnings of her labour, if, 
under the circumstances under which the spouses have been living, 
it is usual for the wife to earn money by her labour. 

A wife declared to be the exclusively guilty party shall furnish 
maintenance to her divorced husband suitable to his station in life, 
in so far as he is not in a position to maintain himself (2). 


1579. In so far as the spouse declared to be the exclusively 
guilty party is not in a position, having regard to his (or her) 
other obligations, to furnish maintenance to the other spouse 
without endangering his (or her) own maintenance suitable to his 
(or her) station in life, he (or she) is entitled to retain two-thirds 
or, where this is insufficient for the necessaries of life, such part of 
the income available for providing maintenance as is necessary for 
such purpose. If he (or she) has to furnish maintenance to a 
minor unmarried child or to his (or her) new spouse in consequence 
of his (or her) re-marriage, his (or her) obligation in respect of the 
divorced spouse is limited to an amount which is equitable, having 
regard to the necessities, the pecuniary circumstances, and the 
earning capacities of the parties concerned. 

Under the conditions of par. 1 the husband is entirely dis- 
charged from his duty to furnish maintenance to his divorced wife, 
if she can provide for such maintenance out of the capital of her 


property. 


1580. The maintenance shall be furnished by payment of a money 
annuity subject to the conditions specified in 760. Whether, in 
what manner, and to what amount the person liable to furnish 
maintenance has to give security is determined according to the 
circumstances. 

Instead of the annuity, the person entitled may demand settle- 
ment in a lump sum, if a grave reason exists. 








(¢) If both parties have been declared to be guilty parties, neither has a 
right to claim maintenance from the other. 


Ww. AA 


354 FAMILY LAW. 


For the rest, the provisions of 1607, 1610, 1611, par. 1, 1613, 
and, in the case of the death of the person entitled, the provisions 
also of 1615, applicable to the duty to furnish maintenance by rela- 
tives by blood, apply mutatis mutandis. 


1581, The duty to furnish maintenance is extinguished on the 
re-marriage of the person entitled. 

In case of the re-marriage of the person liable, the provisions of 
1604 apply mutatis mutandis. 


1582, The duty to furnish maintenance is extinguished on the 
death of the person liable. 

The liability of the heir of the deceased is not subject to the 
limitations of 1579. The person entitled must, however, allow a 
reduction of the annuity to one-half of the income which the 
person liable received out of his property at the time of his death. 
Income accruing from a right which is extinguishable on the 
arrival of a certain time or the occurrence of a certain event 
is not taken into consideration after the time has arrived or the 
event occurred. 

If there are several persons entitled to maintenance, the heir 
may proportionately reduce their annuities so that they shall 
together be equal to one-half of the income. 


1583. If a marriage has been dissolved on acoount of the 
insanity of one of the spouses, the other spouse shall furnish 
maintenance to him (or her) in the same manner as a spouse 
declared to be the exclusively guilty party (x). 


1584. If either spouse has been declared to be the exclusively 
guilty party, the other spouse may revoke any gifts which he 
(or she) has made to the guilty spouse during the betrothal or 
marriage. The provisions of 531 apply. 

The right to revoke is barred if one year has elapsed after the 
decree for divorce has ceased to be appealable, or if the donor or 
donee has died. 


1585. If the husband has to furnish maintenance to a child of 
the marriage, the wife is bound to furnish a reasonable contribution 


— 


(u) Cf. 1578, 1679. 





DIVORCE—RELIGIOUS OBLIGATIONS. 355 


towards such maintenance out of the income of her property and 
the earnings of her labour, or of any separate business carried on 
by her, unless such maintenance may be provided by her husband’s 
right of usufruct of the child’s property. The claim of the husband 
is not transferable. 

If the right to take care of the child’s person belongs to the 
wife, and if a serious danger to the maintenance of the child is to 
be apprehended, she may retain the contribution to be used by her 
for providing the maintenance of the child. 


1586. If judicial separation is granted under 1575, the effects 
incident to divorce come into being; the conclusion of a new 
marnage is, however, excluded. The provisions relating to void 
and voidable marriages apply as if the decree had not been 
issued (7). 


1587. If conjugal community is re-established after judicial 


separation, the effects incident to judicial separation cease to 
operate, and separation of goods takes place. 


EIGHTH TITLE 
Religious Obligations. 


1588, The religious obligations in respect of a marriage are not 
affected by the provisions of this section. 


(x) In other words, a voidable marriage may be avoided even after judicial 
separation. 1323 ef seq. 


AA2 
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SECOND SECTION. 


RELATIONSHIP. 


FIRST TITLE. 


General Provisions. 


1589. Persons of whom one is descended from the other are 
relatives by blood in the direct line. Persons who are not related 
by blood in the direct line, but are descended from one and the 
same third person, are related by blood in the collateral line. The 
degree of relationship by blood is determined by the number of 
intermediate births. 

An illegitimate child and his father are not deemed to be related 
by blood. 


1590. Relatives by blood of a spouse are related to the other 
spouse by marriage, The line and the degree of relationship by 
marriage are determined by the line and degree of the intermediate 
relationship by blood. 

Relationship by marriage continues even if the marriage whereby 
it was created has been dissolved. 


SECOND TITLE. 


Legitimate Descent. 


1591. A child born after the conclusion of a marriage is legiti- 
mate, if the wife conceived the child before or during the marriage, 
and the husband cohabited with the wife within the period of 
possible conception. The child is not legitimate if it is evidently 
impossible under the circumstances that the wife has conceived the 
child by the husband. 

It is presumed that the husband has cohabited with the wife 
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within the period of possible conception (y). In so far as the 
period of possible conception falls within a period of time prior to 
the marriage, the presumption obtains only if the husband has 
died without having repudiated the legitimacy of the child. 


1592. The period of possible conception is the period between 
the one hundred and eighty-first day and the three hundred and 
second day, both inclusive, before the day of the birth of the child. 

If it is established that the child has been conceived within a 
period which is remoter than three hundred and two days before 
the day of birth, such period is, in favour of the legitimacy of the 
child, deemed to be the period of possible conception. 


1593. The illegitimacy of a child born during the marriage or 
within three hundred and two days after the dissolution of the 
marriage, may not be set up unless the husband has repudiated 
the legitimacy, or has died without having lost the right of 
repudiation (3). 


1594. The repudiation of legitimacy may be effected only within 
the period of one year. 

The period begins to run from the time at which the husband 
learns of the birth of the child. 

The provisions of 203, 206, applicable to prescription, apply 
mutatis mutandis to the running of the period. 


1595. The repudiation of legitimacy may not be effected through 
an agent. Ifthe husband is limited in disposing capacity, he does 
not require the consent of his statutory agent. 

A statutory agent may repudiate the legitimacy on behalf of the 
husband incapable of disposing only with the ratification of the 
Guardianship Court. If the statutory agent has not repudiated 
the legitimacy in due time, the husband may, after the disappear- 
ance of his disposing incapacity, himself repudiate the legitimacy 
in the same manner as though he had not any statutory agent. 


(y) The presumption is rebuttable. 
(2) The right of repudiation may be lost by acknowledgment of the 
paternity of the child (1598), and by lapse of time. 1594. 
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1596. The repudiation of legitimacy is effected during the life- 
time of the child by bringing an action for repudiation (a). The 
action shall be brought against the child. 

If the action is withdrawn, the repudiation is deemed not to 
have been effected. The same rule applies if the husband acknow- 
ledges the child as his own before the termination of the process. 

Before the termination of the process the illegitimacy of the 
child may not be set up collaterally. 


1597. After the death of the child the repudiation of legitimacy 
is effected by declaration to the Probate Court; the declaration 
shall be made in publicly certified form. 

The Probate Court should communicate the declaration both to 
the person who, if the child were legitimate, and to the person who, 
if the child were illegitimate, would be the heir of the child. The 
Probate Court shall permit any person to inspect the declaration, 
provided he can offer primä facie proof that he has a legal interest 
therein. 


1598. Tho right to repudiate legitimacy is barred if the husband 
acknowledges (5) the child as his own after birth. 

The acknowledgment may not be made subject to any condition 
or limitation of time. 

The provisions of 1595, par. 1, apply to such acknowledgment. 
The acknowledgment may also be made by a disposition mortis 
causa. 


1599. If an acknowledgment of legitimacy is voidable, the 
provisions of 1595 to 1597 and, where the voidability is based on 
fraud or threats, besides the provisions of 203, par. 2, and 206, the 
provisions also of 203, par. 1, apply mutatis mutandis. 


1600. If a woman who has re-married after the dissolution of a 
previous marriage gives birth to a child who, according to 1591 to 
1599, would be a legitimate child both of the first and of the 
second husband, the child is, where it is born within two hundred 
and seventy days after the dissolution of the first marriage, deemed 


(a) See 640 of the Code of Civil Procedure. 
(b) The acknowledgment may be either express or implied. 
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to be the child of the first husband, and where it is born after that 
period, the child of the second husband. 


THIRD TITLE. 
Duty to Furnish Maintenance. 


1601. Persons related by blood in the direct line are bound to 
furnish maintenance to one another (c). 


1602. A person is entitled to maintenance only if he is not in a 
position to maintain himself (d). 

An unmarried minor child may, even if he has property, claim 
maintenance from his parents in so far as the income of his 
property and the earnings of his work are not sufficient for his 
maintenance. 


1603. A person is not bound to furnish maintenance if, having 
regard to his other obligations, he is not in a position to furnish 
maintenance to others without endangering his own maintenance 
suitable to his station in life. 

Where the parents are in such a condition, they are bound, as 
towards their unmarried minor children, to use all available means 
to maintain themselves and their children at the same time. This 
obligation does not arise if there is any relative by blood who is 
bound to furnish maintenance; the obligation does not arise 
in respect of a child whose maintenance may be furnished out of 
the capital of his property. 


1604, In so far as a wife’s duty to furnish maintenance to her 
relatives by blood depends upon the question whether she is in a 
position to furnish such maintenance, the husband’s rights of 


(c) The duty to furnish maintenance does not exist as between relatives 
by blood in the collateral line, even as between brothers and sisters. 

(d) The fact that a person has brought himself to such a condition through 
his own fault, does not affect his right to claim maintenance; it affects only 
the amount of maintenance to which he is entitled. 
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management and usufruct of the contributed property are not 
taken into consideration. 

If a general community of goods, a community of income and 
profits, or a community of moveables exists, the husband’s or the 
wife’s duty to furnish maintenance to relatives by blood is deter- 
mined just as though the common property belonged exclusively to 
that spouse who is bound to furnish maintenance. If the relatives 
by blood of both spouses are necessitous, the maintenance shall be 
furnished out of the common property just as though the neces- 
sitous relatives stood in the same relationship with both spouses 
upon which the duty of the spouse bound to furnish maintenance 
is based. 


1605. In so far as a minor child’s duty to furnish maintenance 
to his relatives by blood depends upon the question whether he is 
in a position to furnish such maintenance, the parental right of 
usufruct of the child’s property is not taken into consideration. 


1606. Descendants are liable to furnish maintenance before 
relatives by blood in the ascending line are liable. The descen- 
dants’ duty to furnish maintenance is determined according to the 
statutory order of succession (e) and in proportion to their respec- 
tive shares in the inheritance. 

Among relatives by blood in the ascending line those of nearer 
degree are liable before those of remoter degree; relatives of the 
same degree are liable in equal shares. The father is, however, 
liable before the mother; if the mother has a right of usufruct of 
her child’s property (7) she is liable before the father is liable. 


1607, In so far as a relative by blood is, by virtue of 1603, not 
bound to furnish maintenance, that relative by blood who is liable 
next after him shall furnish maintenance. 

The same rule applies where legal proceedings in a German 
court against a relative by blood have become impossible or 
materially more difficult. The claim against such relative passes 
to the relative by blood who has furnished maintenance. 

The transfer may not be enforced to the detriment of the person 
entitled to maintenance. 


(e) 1924 ei seg. (f) 1684 et seq. 
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1608. The spouse of a necessitous person is liable before the 
latter’s relatives by blood are liable. However, in so far as such 
spouse, having regard to his (or her) other obligations, is not in 
a position to furnish maintenance without endangering his (or her) 
own maintenance suitable to his (or her) station in life, the 
relatives by blood are liable before the spouse is liable. The 
provisions of 1607, par. 2, apply mutatis mutandis. 

The same rule applies to a judicially separated or divorced 
spouse who is bound to furnish maintenance (g), and to a spouse 
who is bound by 1351 to furnish maintenance. 


1609. If there are several necessitous persons, and if the 
person liable to furnish maintenance is not in a position to furnish 
maintenance to all such persons, as between themselves the descen- 
dants take precedence to relatives by blood in the ascending line; 
as between such descendants those who would be entitled to be 
heirs in case of statutory succession, take precedence to the other 
descendants; as between relatives by blood in the ascending line, 
those of nearer degree take precedence to those of remoter degree. 

A spouse takes the same rank as unmarried minor children ; he 
(or she) takes precedence to all other children and all other 
relatives by blood. A judicially separated or divorced spouse (7) 
and a spouse entitled to maintenance under 1351 take precedence 
to children of full age, married children, and other relatives by 
blood. 


1610, The amount of the maintenance to be furnished is deter- 
mined according to the station in life of the necessitous person 
($.e., maintenance suitable to station in life). 

Such maintenance includes all the necessaries of life, and where 
the necessitous person needs education, it includes also the costs of 
education and of preparation for a profession. 


1611. A person who has become necessitous by his own moral 
fault may demand only the bare necessaries of life. 

A. descendant’s, parent’s, or a spouse’s claim to maintenance is 
subject to the same limitation, if they render themselves guilty of 
any misconduct whereby the person liable to furnish maintenance 


(g) 1578 et seq. (h) Cf. 1578, 1579. 
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is entitled to deprive them of their compulsory portions (i) ; grand- 
parents’ claims to maintenance and those of ancestors of remoter 
degree are subject to the same limitation, if with reference to 
them the conditions exist under which their children are entitled 
to deprive them of their compulsory portions. 

A. necessitous person may not, on account of the limitation of his 
claim by these provisions, have recourse to any other person liable 
to furnish maintenance. 


1612. Maintenance shall be furnished by payment of a money 
annuity. The person bound may demand that he be permitted to 
furnish maintenance in some other manner, if this is justified by 
special reasons (X). 

If parents have to furnish maintenance to an unmarried child, 
they may determine the manner and the period of time for which 
the maintenance is to be furnished in advance. For special 
reasons, and upon the application of the child, the Guardianship 
Court may modify such determination. 

For the rest the provisions of 760 apply. 


1613, In respect of past maintenance the person entitled may 
demand payment or compensation for non-payment only as from 
the time at which the person bound was in default (2) or an action 
on the claim for maintenance was commenced. 


1614. Future maintenance may not be renounced. 

By a payment in advance the person bound is, where the person 
entitled becomes necessitous again, released only in respect of the 
period specified in 760, par. 2, or, where he has fixed the period 
himself, only in respect of a period which is reasonable under the 
circumstances (1). 


1615. The claim for maintenance is extinguished on the death 
of the person entitled or of the person bound, in so far as the claim 





(7) 2333 et seq. 

(k) Such reasons may affect either the person bound or the person entitled. 

(1) 284, 285, 279. 

(m) On the compounding of a person’s liability to furnish maintenance to 
an illegitimate child, see 1714. 
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is not for payment or compensation on account of non-payment in 
respect of past maintenance, nor for such payments to be made in 
advance as became due (x) at the time of the death of the person 
entitled or of the person bound. 

In the case of the death of the person entitled, the person bound 
shall pay the funeral expenses (0) unless they are payable by the 
heir of the deceased. 


FOURTH TITLE. 


Legal Status of Legitimate Children. 
I.—Legal Relations between Parents and Children in general. 


1616. A child takes the surname of his father (7). 


1617, A child is, so long as he is a member of the parental 
household, and is educated or maintained by his parents, bound to 
perform services (g) in their household and business in a manner 
corresponding to his capacity and his station in life (r). 


1618. If a child of full age who is a member of the parental 
household incurs any outlay out of his property for defraying the 
household expenses, or if he entrusts anything out of his property 
to the parents for such a purpose, it is presumed, in case of doubt, 
that he has no intention to demand compensation (s). 


1619. If a child of full age who is a member of the parental 
household entrusts the whole or a part of his property to his father’s 
management, the father may, at his discretion, use any income 





(n) Cf. 760, par. 3. 

(0) Cf. 1968. 

(p) As to a person’s right to his own name, see 12, An illegitimate child 
takes the surname of its mother. 1706. 

(3) Without any claim to remuneration. 

(r) It makes no difference whether the child is a minor or a person of 
full age. 

(s) The presumption does not apply to outlay incurred in the course of the 
parent's business. A similar presumption obtains in favour of the child in 
respect of maintenance furnished to him by his ancestors. 685, par. 2, 
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which he draws during his management, unless such income is 
necssary for defraying the expense of proper management and for 
the fulfilment of the obligations of the child which, in the course 
of proper management, are to be discharged out of the income of 
such property. The child may provide otherwise. 

The mother has the same right if the child entrust his property 
to her management. 


1620. The father is bound to furnish to a daughter on her 
marriage a reasonable outfit for the establishment of a home in so 
far as, having regard to his other obligations, he is in a position to 
do so without endangering his own maintenance suitable to his 
station in life, and the daughter has not property sufficient for 
procuring such outfit. The same obligation is imposed upon the 
mother if the father is not in a position to furnish such outfit, 
or if he is dead. 

The provisions of 1604 and 1607, par. 2, apply mutatis mutandis. 


1621. The father and the mother may refuse to furnish the 
outfit if the daughter marries without the necessary parental 
approval (?). 

The same rule applies where the daughter renders herself guilty 
of any misconduct which entitles the person bound to furnish the 
outfit to deprive her of her compulsory portion (u). 


1622. A daughter may not demand an outfit where she has 
recelved an outfit from her father or mother for a former marriage. 


1623. The claim for an outfit is not transferable. It is barred 
by prescription in one year after the conclusion of the marriage. 


1624. Whatever has been given to a child (x) by the father or 
by the mother in consideration of the child’s marriage, or for 
establishing an independent position in life, or for founding or 
preserving a home or a position in life (i.e., an advancement), is, 
even where no obligation to do so exists, deemed to be a gift only 





(t) 1305. 
(u) 2333. 
(x) No matter whether a son or daughter, a minor or a person of full age. 


LEGAL STATUS OF LEGITIMATE CHILDREN. 365 


in so far as the advancement exceeds a reasonable amount under 
the circumstances, e.g., the pecuniary circumstances of the father 
or mother. 

The obligation of the person furnishing the advancement in 
respect of warranty of title or quality is, even though the advance- 
ment is not deemed to be a gift, determined according to the 
provisions applicable to a donor’s duty of warranty (y). 


1625. Lf a father furnishes an advancement to a child whose 
property is subject to his management in his capacity of father or 
guardian, it is to be presumed, in case of doubt, that he has 
furnished the advancement out of such property. This provision 
applies mutatis mutandis to the mother. 


II.—Parental Power. 
1626, A child is under parental power so long as he is a minor. 


1. ParentaL Power OF THE FATHER. 


1627. A father has, by virtue of his parental power, the right 
and the duty to take care of his child’s person and property. 


1628, The right and the duty to take care of the child’s person 
and property does not extend to those affairs of the child for which 
a curator has been appointed (s). 


1629, If the curator has the care of the child’s person or property, 
the Guardianship Court decides in case of disagreement between 
the father and the curator as to any act relating both to the person 
and to the property of the child. 


1630. The care of the child’s person and property includes the 
right to represent him. 

The father does not have the right to represent the child in so 
far as a guardian does not have the right to represent his ward as 


— eee 


(y) I.e., 521, 623, 524. (z) See 1909. 
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provided for in 1795. The Guardianship Court may under 1796 
‘deprive the father of his right to represent the child. 


1631. The care of the child’s person includes the right and the 
duty to educate him (a) ; to exercise supervision over him (5); and 
to determine his place of residence. 

The father may, by virtue of his right to educate the child, 
enforce reasonable discipline upon him. The Guardianship Court 
shall assist the father on his application by enforcing appropriate 
discipline. 


1632, The care of the child’s person includes the right to 
demand restitution of the custody of the child from any person 
who unlawfully detains him from the father. 


1633. If a daughter has been married, the care of her person is 
limited to the right to represent her in the affairs affecting her 
person. 


1634. Besides the father, the mother has, during the subsistence 
of the marriage, the right and the duty to take care of the child’s 
person; she is not entitled to represent the child, except as 
provided by 1685, par. 1. In case of disagreement between the 
parents the opinion of the father prevails. 


1635. If the marriage has been dissolved on any one of the 
grounds specified in 1565 to 1568, and so long as the divorced 
spouses are still alive (c), the care of the child’s person (d) belongs, 
where one of the spouses has been declared to be the exclusively 
guilty party, to the other spouse; where both spouses have been 
declared to be guilty, the mother has the care of sons under six 
years of age and of daughters, while the father has the care of sons 
over six years of age. The Guardianship Court may make a 





(a) On the religious education of the child, see I. A., Art. 134. 

(3) Hence the father is liable for the unlawful acts of his child. 832. 

(c) After the death of either spouse the other spouse acquires the parental 
power, even though he or she be the guilty party. 

(d) The right to take care of the child’s property remains yested in the 
father. 
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different provision, if such provision is required by special reasons 
in the interests of the child; the Guardianship Court may revoke 
any such provision, if it is no longer necessary. 

The right of the father to represent his children remains 
unaffected (e). 


. 1636. The spouse who does not have the care of the child’s 
person, as provided for by 1635, retains the nght to have access to 
the child. The Guardianship Court may regulate such access in 
greater details. 


1637. If the marriage is dissolved under 1348, par. 2, the same 
rule applies in respect of the care of the child’s person as if the 
marriage had been dissolved and both spouses had been declared 


guilty. 


1638, The right and the duty to take care of the child’s pro- 
perty (i.e., the management of the property) does not extend to 
the property which the child acquires mortis causa, or which is 
transferred to him gratuitously by a third party inter vivos, pro- 
vided the testator in his testamentary disposition or the third 
party at the time of the transfer, has specified that the acquisition 
shall be exempt from the father’s right of management. 

Whatever the child acquires by virtue of any right forming part 
of such property, or as compensation for the destruction, damage 
or deprivation of any object forming part of such property, or by 
any juristio act relating to such property, is also exempt from the 
father’s right of management (/). 


1639, Whatever the child acquires mortis causa, or whatever is 
transferred to him gratuitously by a third party inter vivos, shall 
be managed by the father according to the directions of the 
testator or of the third party, if such directions have been given by 





(e) The Guardianship Court may, however, deprive him of such right. 
1630, par. 2. 
' (jf) A curator will be appointed to take care of the child’s property which 
is not subject to the father’s right of management (1909), but the father 
retains his right of usufruct of such property (1656), unless he has been 
expressly deprived of such right. 1651, par. 1 (2). 
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the testator in his testamentary disposition, or by the third party 
at the time of transfer. If the father does not act according to 
the directions, the Guardianship Court may take the necessary 
measures to have them carried out. 

The father may deviate from the directions in so far as a 
guardian would be permitted to do so under 1803, pars. 2 and 3. 


1640. The father shall draw up an inventory of the child’s 
property subject to his management, which exists at the time of 
the death of the mother or which accrues to the child subsequently, 
and shall file the inventory with the Guardianship Court after he 
has given a guarantee as to its accuracy and completeness (g). In 
the case of household articles, a statement of their aggregate value 
is sufficient. 

If the inventory filed is insufficient, the Guardianship Court 
may order another inventory to be drawn up by a competent 
public authority, a competent official, or a notary. Such order 
may not be made in respect of the property accruing to the child 
in consequence of the death of the mother, if the mother has 
prohibited it in her testamentary disposition. 


1641, The father may not make gifts on behalf of the child. 
Gifts which are made in compliance with a moral duty or the rules 
of social propriety are excepted. 


1642, The father shall, subject to the provision of 1653, invest 
the child’s money subject to his management (7) in the manner 
provided for by 1807, 1808, applicable to the investment of money 
belonging to a ward, unless such money is necessary to meet 
expenses. 

The Guardianship Court may for special reasons permit the 
father to invest such money in some other manner. 


1643, For entering into juristic acts on behalf of the child the 





(g) Failure to comply with this provision may work a forfeiture of the 
right of management. 1670. 

(4) The father docs not have the right of management in respect of (1) the 
child’s property for which a curator has been appointed under 1909; and 
(2) any property acquired by the child in the course of a separate business 
carried on by him under 112, 113. 
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father requires the ratification of the Guardianship Court in all 
cases in which a guardian (5) would require such ratification as 
provided for by 1821, par. 1 (1) to (3), par. 2, and 1822 (1), (3), 
(5), (8) to (11). 

The same rule applies to the disclaimer of an inheritance or of 
a legacy and to the renunciation of a compulsory portion. If the 
devolution upon the child takes place only in consequence of 
disclaimer by the father, such ratification is necessary only if the 
father would be entitled concurrently with the child. 


The provisions of 1825, 1828 to 1831 apply mutatis mutandis. 


1644, If the ratification of the Guardianship Court is neces- 
sary for the alienation of certain objects, the father may not with- 
out such ratification entrust such objects to the child for the 
fulfilment of any contract entered into by the latter, nor for his 
free disposal. 


1645. Without the ratification of the Guardianship Court the 
father should not start a new business in the name of the child. 


1646. If the father acquires moveables (k) with the means of 
the child, ownership passes to the child upon acquisition, unless 
the father does not intend to acquire on account of the child. 
This applies also to instruments to bearer and to instruments to 
order indorsed in blank. 

The provisions of par. 1 apply mutatts mutandis, if the father 
with the means of the child acquires any right over things of the 
kind specified, or any other right which can be transferred by a 
mere contract of assignment. 


1647. The father’s management of the property is terminated 
as soon as an order for the institution of bankruptcy proceedings 
against the property of the father ceases to be appealable (7). 


(#) The father, unlike a guardian, is not bound to render an account, nor 
to draw up an inventory. Exceptions: 1640, 1667. 

(k) He may not acquire immoveables except with the ratification of the 
Guardianship Court. 1643, par. 3, and 1829. 

(7) In such a case the curator appointed by the Guardianship Court stands 
in the shoes of the father. 1909. 

WwW. BB 
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After the revocation of the proceedings the Guardianship Court 
may re-transfer the management to the father. 


1648. If the father inours any outlay for the care of the child’s 
person or property, and if he is justified in doing so under the 
circumstances, he may demand compensation from the child, 
unless such outlay is to be borne by himself (m). 


1649. Tho father has, by virtue of his parental power, a right 
of usufruct of the child’s property. 


1650. Things intended exclusively for the personal use of the 
child, e.g., clothing, ornaments, and working implements, are 
exempt from the right of usufruct (t.e., privileged property). 


1651. Privileged property includes :— 

(1) that which the child acquires by his labour (r) or by the 
conduct of a separate business permitted to him by 112; 

(2) that which the child acquires mortis causa (0), or which is 
transferred to him gratuitously by a third party inter 
vivos, provided the testator in his testamentary disposi- 
tion, or the third party at the time of the transfer has 
specified that the property shall be exempt from the 
right of usufruct. 

The provisions of 1638, par. 2, apply mutatis mutandis. 


1652. The father acquires the emoluments of the property 
subject to his right of usufruct in the same manner and to the 
same extent as a usufructuary. 


1653. The father can alienate or consume, for his own benefit, 
consumable things () which are subject to his right of usufruct ; 
in the case of money, however, the ratification of the Guardianship 
Court is necessary. If the father exercises such a right, he shall 





(m) Cf. 1654, 1660. 

(x) J.e., in so far as the labour is performed on his own account, and not 
in connection with the father’s household or business. 1617. 

(0) Cf. 1638, 

(p) As to non-consumable things, see 1642, 1643. 
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make compensation for the value of such things after the termina- 
tion of his right of usufruct; the compensation shall be made even 
before that time, if the proper management of the property 
demands it. 


1654. The father shall bear the charges upon the property 
subject to his right of usufruct. His liability is determined 
according to the provisions of 1384 to 1386, 1388, applicable to 
the régime of management and usufruct. Such charges include 
also the costs of any action brought on behalf of the child, in so 
far as they are not to be borne by his privileged property ; and the 
costs of the defence of the child in any criminal proceeding insti- 
tuted against him, without prejudice to the child’s duty to make 
compensation in the event of his being sentenced. 


1655. If a business forming part of the property subject to the 
right of usufruct is carried on by the father in the name of the 
child, only the yearly net profits of such business accrue to the 
father. If there is loss in any year, the profits of subsequent years 
remain with the child until the loss has been made up. 


1656. If the father does not have the right to manage the pro- 
perty subject to his right of usufruct, he also may not exercise the 
right of usufruct ; he may, however, demand delivery of all emolu- 
ments, unless their use is necessary for the proper management of 
the property and for the payment of the charges incident to his 
right of usufruct. 

If the parental power of the father is suspended, or if the father 
is deprived of the care of the child’s person and property by the 
Guardianship Court, the expenses of the maintenance of the child 
may be defrayed out of the emoluments in so far as such expenses 
are to be borne by the father (g). 


1657. If the father is not allowed to exercise the right of 
usufruct, he shall forthwith discharge any liability imposed upon 
him in favour of the child even if the liability in consequence of 
the right of usufruct would not have to be discharged until after 
the termination of the right of usufruct. This provision does not 
apply to the case where the parental power is suspended. 





(q) CA. 1601, 1654. 
I B : 2 
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1658. The right which the father has by virtue of his usufruct 
of the property of the child is not transferable. 

The same rule applies to claims which the father has under 1655, 
1656, so long as they are not due. 


1659. The creditors of the child may demand satisfaction out of 
the property of the child without regard to the parental right of 
usufruct. 


If the father has alienated or consumed consumable things 
under 1653, he.is bound to make immediate compensation for the 
benefit of the creditors. 


1660. The provisions of 1415, 1416, par. 1, and 1417, appli- 
cable to the régime of management and usufruct, apply mutatis 
mutandis as between the father and the child in respect of the 
liabilities of the latter. 


1661. The right of usufruct is extinguished on the marriage of 
the child (r). The father retains, however, his right of usufruct if 
the marriage is entered into without the necessary parental 
consent (8). 


1662. The father may renounce his right of usufruct. The 
renunciation is effected by declaration to the Guardianship Court ; 
the declaration shall be made in publicly certified form. 


1663, If the father has, by virtue of his right of usufruct, let a 
piece of land, forming part of the child’s property, under an 
ordinary or usufructuary lease, and if the term of the lease is still 
running at the time of the termination of his right of usufruct, the 
provisions of 1056 apply mutatis mutandis. 


If a piece of agricultural land forms part of the property subject 
to his right of usufruct, the provision of 592 applies mutatis 
mutandis ; if a farm forms part of such property, the provisions of 
592, 593 apply mutatis mutandis. 





(r) ““ Child” here means “ daughter,” since a son may not marry before 
majority. | 
(s) 1304, 1308. 
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1664. The father shall, in the exercise of his parental power, be 
responsible to the child only for such care as he is accustomed to 
exercise in his own affairs. 


1665. If the father is prevented (¢) from exercising the parental 
power, the Guardianship Court shall, unless the parental power is 
exercised by the mother as provided for in 1685, take the necessary 
measures in the interest of the child (u). 


1666. If the moral or physical welfare of the child is endan- 
gered by the fact that the father abuses his right to take care of 
the child’s person, or neglects the child, or is guilty of any dis- 
honest or immoral conduct, the Guardianship Court shall take the 
necessary measures to avert the danger. The Guardianship Court 
may, ¢.g., order the child, for the purpose of his education, to be 
sent to a suitable family or an institution for education, or & 
reformatory (¢). 

If the father has disregarded the child’s right to maintenance, 
and if a serious danger to the future maintenance is to be appre- 
hended, both the management of the property and the right of 
usufruct may be withdrawn from the father. 


1667. If the property of the child is endangered by the fact 
that the father fails to perform the duties connected with the 
management of property or the right of usufruct (x), or by the fact 
that he is insolvent, the Guardianship Court shall take the necessary 
measures to avert the danger. 

The Guardianship Court may, e.g., order the father to file an 
inventory of the property and to render an account of his manage- 
ment. The father shall give a guarantee as to the accuracy and 
completeness of the inventory. If the inventory filed is insuffi- 
cient, the provision of 1640, par. 2, sentence 1, applies. The 
Guardianship Court may also, where the child’s property includes 
negotiable instruments, valuables or uncertificated claims against 
the Empire or one of the States, impose upon the father the same 


(¢) Whether by legal hindrance or by other circumstance makes no differ- 
ence. 

(u) E.g., the appointment of a curator, 1909. 

(v) I. A., Arts. 34, 135. 

(©) 1639 e& seg. 
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obligations as are imposed upon a guardian by 1814 to 1816, 1818; 
the provisions of 1819, 1820 apply mutatis mutandis. 
The expenses of the measures taken shall be borne by the father. 


1668. If the measures permitted by 1667, par. 2, are not 
sufficient, the Guardianship Court may require the father to give 
security for the property subject to his management (y). The 
kind and the amount of the security to be given is determined 
by the Guardianship Court at its discretion. 


1669. If the father intends to re-marry, he shall notify the 
Guardianship Court of his intention to do so; present at his own 
expense an inventory of the property subject to his management; 
and bring about a liquidation (z) if a community between him and 
the child exists in respect of such property. The Guardianship 
Court may permit the liquidation to be postponed until after the 
conclusion of the marriage. 


1670, If the father does not comply with the orders made 
under 1667, 1668, or if he fails to perform the obligations imposed 
upon him by 1640, 1669, the Guardianship Court may withdraw 
from him the management of the property (a). Other measures 
may not be taken to compel him to give security. 


1671. During the subsistence of the parental power the 
Guardianship Court may at any time modify the orders made by 
it: e.g., it may order any increase, or diminution, or the termina- 
tion of the security given. 


1672. In the giving or termination of the security the concur- 
rence of the child is substituted by an order of the Guardianship 
Court. 

The costs of the giving or termination of the security shall be 
borne by the father. 


(y) He may not, however, be compelled to give security, although he may 
be deprived of his right of management as provided in 1670. 

(z) The procedure is regulated by 86—90 of the Voluntary Jurisdiction 
Act. 

(a) He retains, however, his right of usufruct. 1656. 
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1673. The Guardianship Court should, before giving any decision 
whereby the right to take care of the child’s person or property, or 
the right of usufruct is withdrawn from the father or is limited, 
hear the father, unless it is impracticable to do so. 

Before giving the decision the child’s relatives by blood, e.g., the 
mother, or his relatives by marriage, should also be heard, if this 
can be done without serious delay and without disproportionate 
expense. The provision of 1847, par. 2,. applies to the com- 
pensation for disbursements. 


1674, If a judge of a Guardianship Court wilfully or negli- 
gently fails to perform the duties imposed upon him, he is 
responsible to the child as provided for in 839, pars. 1 and 3. 


1675. The Communal Orphan Council shall notify the Guar- 
dianship Court of any case which comes to its knowledge and 
which requires the interference of the Guardianship Court (8). 


1676. The parental power of the father is suspended if he is 
incapable of disposing. 

The same rule applies if the father is limited in disposing 
capacity, or if he has a curator appointed under 1910, par. 1, to 
take care of his person and property. The right to take care 
of the person of the child belongs both to the father and to the 
statutory agent (c) of the child; the father is not entitled to 
represent the child. In case of disagreement between the father 
and the statutory agent, the opinion of the statutory agent 
prevails. 


1677. The parental power of the father is suspended if it is 
established by the Guardianship Court that the father is de facto 
prevented from exercising his parental power for a considerable 
time. 

The suspension is terminated if it is established by the Guardian- 
ship Court that the ground for suspension no longer exists. 


. 1678. So long as the parental power of the father is suspended 





(b) See 1665—1667. 
(c) I.e., the mother if her marriage with the father still subsists (1685), or 
the guardian in other cases. 1773. 
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the father is not entitled to exercise it; he retains, however, his 
right of usufruct of the child’s property, subject to the provision 
of 1685, par. 2. 


1679, The parental power of the father is terminated, where 
he is declared dead, at the date which is deemed to be the date of 
his death. 

If the father is still alive he recovers the parental power by 
declaring to the Guardianship Court his intention to do so. 


1680. The father forfeits the parental power if he is sentenced 
to penal servitude, or to imprisonment for not less than six months, 
in consequence of a crime or delict wilfully committed against the 
child. If at the same time another criminal act has been 
committed, and a cumulative penalty has been imposed, only the 
penalty for the crime or delict committed against the child is taken 
into consideration. 

The forfeiture of the parental power is effected as soon as the 
judicial decree ceases to be appealable (d). 


1681. If the parental power of the father is terminated or 
is suspended, or if his management of the property comes to an 
end on any other ground, the father shall return the property to 
the child, and shall render an account of his management. 


1682. The father is entitled, even after the termination of his 
parental power, to continue to manage the affairs connected with 
the care of the child’s person and property, until he knows or 
ought to know of such termination. A third party may not take 
advantage of this right, if he knows or ought to know of the 
termination of the parental power at the time of entering into a 
juristic act. 

These provisions apply mutatis mutandis, if the parental power of 
the father is suspended, or his management of property comes to 
an end on any other ground. 


(d) Where the father has forfeited his parental power it does not pass to 
the mother so long as her marriage with the father still subsists. In this 
case a guardian would be appointed. Cf. 1684. 
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1683. If the parental power is terminated in consequence of the 
death of the child, the father shall manage the affairs which 
cannot be delayed without danger until the heir of the child is 
able to make other arrangements (e). 


2. PARENTAL Power or THE MorTHER. 


1684. The parental power belongs to the mother : 

(1) if the father has died, or has been declared dead ; 

(2) if the father has forfeited the parental power and the 
marriage has been dissolved (/). 


In the case of declaration of death the parental power of the 
mother begins at the date which is deemed to be the date of death. 


1685, If the father is de facto prevented from exercising the 
parental power, or if his parental power is suspended, the mother 
during the subsistence of the marriage exercises the parental power, 
with the exception of the right of usufruct. 

If the marriage has been dissolved, the Guardianship Court 
shall transfer the exercise of the parental power to the mother 
upon her application, where the parental power of the father is 
suspended and there is no expectation that the ground for the 
suspension will disappear. In this case the mother acquires also the 
right of usufruct of the child’s property. 


1686. The provisions applicable to the parental power of the 
father apply mutatis mutandis to the parental power of the mother, 
except so far as a contrary intention appears from 1687 to 1697. 


1687. The Guardianship Court shall appoint a supplementary 
guardian for the mother : 
(1) if the father has directed the appointment as provided in 
1777; 
(2) if the mother applies for the appointment ; 
(3) if for special reasons, e.g., because of the extent or difficulty 
of the management of the property, or if in the cases 


(e) Exception to 1681. 
(f) See note (d) to 1680. 
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provided for by 1666, 1667, the Guardianship Court 
deems such appointment to be necessary in the interest 
of the child. 


1688. The supplementary guardian may be appointed for all 
kinds of affairs, for certain kinds of affairs, or for special affairs. 

The extent of his authority is fixed by the act of appointment. 
If the extent is not so fixed all affairs are within his authority. 

If the father has directed the appointment, the Guardianship Court 
shall, in making the appointment, follow the directions given by him 
under 1777 relating to the supplementary guardian’s authority. 


1689. The supplementary guardian shall, within the scope of 
his authority, assist and supervise the mother in her exercise of the 
parental power: he shall without delay notify the Guardianship 
Court of any case which requires its interference (9). 


1690. The ratification of the supplementary guardian within 
the scope of his authority is necessary for every juristic act for 
which a guardian requires the ratification of the Guardianship 
Court (4) or of the supervising guardian (7). Juristic acts which 
the mother may not enter into without the ratification of the 
Guardianship Court are excepted. The provisions of 1828 to 1831 
apply mutatis mutandis. 

The ratification of the supplementary guardian may be supplied 
by the ratification of the Guardianship Court. 

Before giving any decision relating to such ratification the 
Guardianship Court should, in all cases where the juristic act is 
within the scope of the supplementary guardian’s authority, hear 
the supplementary guardian, if there is such one, and it is 
practicable to do so. 


1691. In so far as the investment of money forming part of the 
child’s property is within the scope of the supplementary guardian’s 
authority, the provisions of 1809, 1810, applicable to the invest- 
ment of money belonging to a ward, apply mutatis mutandis. 


_ — 


(g) Such a case is where she is de facto prevented from exercising the 
parental power (1665), or where the moral or physical welfare of the child 
(1666) or his property (1667) is endangered. 

(hk) See 1821—1823. 

(i) 1810, 1812 and 1813. 
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1692, If the mother is required to file an inventory of the 
property, the supplementary guardian shall be called to assist her 
in drawing up the inventory ; he shall also give a guarantee as to 
the accuracy and completeness of the inventory. If the inventory 
is insufficient, the provisions of 1640, par. 2, apply mutatis mutandis, 
unless the conditions specified in 1667 exist. 


1693. The Guardianship Court may, upon the application of the 
mother, transfer to the supplementary guardian the whole or a 
part of the management of the property; if this is done, he has the 
rights and the duties of a curator. 


1694, With regard to the order of precedence in which a person 
is called upon to act as supplementary guardian, his appointment 
and supervision, his liability and claims, the compensation promised 
to him, and the termination of his functions, the same provisions 
apply as in the case of a supervising guardian (k). 

The functions of the supplementary guardian are terminated 
even if the parental power of the mother is suspended (/). 


1695. The Guardianship Court may at any time revoke, in the 
cases provided for by 1687 (2) and (3), the appointment of the 
supplementary guardian, or in the case provided for by 1693, the 
transfer of the management of property to the supplementary 
guardian. 

If the appointment of the supplementary guardian is made 
under 1687 (2), it should be revoked only with the consent of the 
mother. The same rule applies to the transfer of the management 
of property to the supplementary guardian. 


1696. Ifthe parental powerof the mother is suspended on account 
of her minority, she has the right and the duty to take care of the 
child’s person ; she is not entitled to represent the child. So long 
as the mother has the care of the child, the guardian of the child 
has the legal status of a supplementary guardian. 


1697. The mother loses the parental power if she re-marries (m). 


ee ed _ 


(k) Cf. 1792, par. 4, 1833—1836. 
(!) In such a case a guardian will be appointed. 1773, 1698. 
(m) A father does not lose his parental power by his re-marriage. 1669, 
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She retains, however, the right and the duty to take care of the 
child’s person, subject to the limitations specified in 1696. 


1698. If a guardian is appointed for the child because the 
parental power of the father is suspended or forfeited, or because 
the father is deprived of the right to represent the child, or if a 
curator has been appointed in the place of the father for the educa- 
tion of the child, the right to take care of the child’s person belongs 
to the mother, together with the guardian or with the curator in 
the same manner as with the father in the case provided for by 
1634, 


FIFTH TITLE. 


Legal Status of Children Born of Void Marriages. 


1699. A child born of a void marriage who, if the marriage 
were valid, would have been legitimate, is deemed to be legitimate 
in so far as both spouses did not know at the time of the marriage 
that the marriage was void. 

This provision does not apply if the marriage was void owing to 
some defeot in form, and the marriage has not been entered in the 
marriage register (7). 


1700. The legal relations between the parents and a child who is 
deemed to be legitimate as provided for in 1699 are, except in so 
far as a contrary intention appears from 1701, 1702, determined 
according to the provisions which apply to a child born of a 
dissolved marriage in the case where both spouses have been 
declared to be guilty parties. 


1701. I£ the father knew at the time of the marriage that the 
marriage was void, he does not have the rights arising from 
paternity. The parental power belongs to the mother (0). 





(2) If the marriage has been entered in the marriage register the defect in 
form is cured. 1324, par. 2. 
(0) He may not even be appointed guardian. 1899, par. 3. 
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1702. If the mother knew at the time of the marriage that the 
marriage was void, she has, in respect of the child, only those 
rights which, in the case of divorce, belong to a wife who has been 
declared to be the exclusively guilty party. 

If the father dies, or if his parental power is terminated on any 
other ground, the mother has only the nght and the duty to take 
care of the child’s person; she is not entitled to represent the child, 
So long as the mother has the care of the child the guardian of the 
child has the legal status of a supplementary guardian. 

The provisions of par. 2 apply, even if the parental power of 
the father is suspended on acccount of his disposing incapacity, or 
by virtue of 1677 (p). 


1703. If the child is not deemed to be legitimate because both 
spouses knew at the time of the marriage that the marriage was 
void, he may, however, as a legitimate child, demand maintenance 
from the father (¢) so long as the latter is alive. The father does 
not have the right specified in 1612, par. 2. 


1704, If the marriage is voidable and is avoided on the ground 
of threats, the spouse entitled to avoid it is in the same position as 
a spouse who did not know at the time of the marriage that the 
marriage was void. 


SIXTH TITLE. 


Legal Status of Illegitimate Children. 


1705. An illegitimate child has the legal status of a legitimate 
child in respect of his mother (r) and her relatives by blood. 


1706. An illegitimate child takes the surname of his mother. 
If the mother takes any other name in consequence of her 
marriage, the child takes the surname which the mother had 


(p) The mother may not be appointed guardian in this case. 1899, 


par. 3. 
(q) As to the amount of the maintenance, see 1602. 
(r) But not in respect of his father. 1589, par. 2. 
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before the marriage. The putative father may, with the child’s 
and mother’s approval, give his name to the child by declaration 
made to the competent public authority; the declaration of the 
putative father and the child’s and mother’s declarations of 
approval shall be made in publicly certified form. 


1707, The mother does not have the parental power over an 
illegitimate child (s). She has the right and the duty to take care 
of the child’s person; she is not entitled to represent the child. 
So long as the mother has the care of the child the guardian of 
the child has the legal status of a supplementary guardian. 


1708, The father of an illegitimate child is bound to furnish to 
the child, until the completion of his sixteenth year of age, main- 
tenance suitable to the mother’s station in life. Maintenance 
includes all the necessaries of life and the expenses of education 
and of preparation for a profession. 

If the child, at the time of the completion of his sixteenth year 
of age, is not in a position to maintain himself in consequence of 
physical or mental infirmities, the father shall furnish maintenance 
to him even after that time (¢); the provision of 1603, par. 1, 
applies. 


1709. The father is liable to furnish maintenance before the 
child’s mother and maternal relatives by blood are liable. 

In so far as the mother or any maternal relative by blood who 
is liable furnishes maintenance to the child, the claim of the child 
against the father passes to the mother or to such relative. The 
transfer may not be enforced to the detriment of the child. 


1710. The maintenance shall be furnished by payment of a 
money annuity. 

The annuity is payable in advance by quarterly instalments. 
The father is not released by any payment in advance for a future 
time (x). 


(6) She may, however, be appointed guardian. 1778, par. 3. 

(t) The father is not liable to furnish maintenance to such child if the 
latter’s incapacity to maintain himself arises after the completion of his 
sixteonth year of age. 

(u) Such payment may be made only with the ratification of the Guardian- 
ship Court. 1714. 
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If the child was living at the beginning of a quarter, the whole 
amount due for that quarter accrues to him. 


1711. Past maintenance may also be demanded. 


1712. The olaim to maintenance is not extinguished on the death 
of the father ; it belongs to the child even if the father died before 
the birth of the child. 

The heir of the father is entitled to compound the liability of 
the deceased by payment of the amount which would accrue to the 
child as a compulsory portion if he were legitimate. If there are 
several illegitimate children, the amount is reckoned just as if they 
were all legitimate. 


1713, The claim to maintenance is extinguished on the death of 
the child in so far as it is not directed to the payment or compen- 
sation for non-payment in respect of past maintenance, or to such 
payments to be made in advance which became due at the time of 
the death of the child (2). 

The father shall bear the funeral expenses, unless they are 
payable by the heir of the child. 


1714, An agreement between the father and the child (y) 
relating to future maintenance or the amount to be paid for 
compounding the liability to furnish maintenance requires the 
ratification of the Guardianship Court. 

A gratuitous renunciation of future maintenance is void. 


1715. The father is bound to pay to the mother the expenses of 
her confinement and the expenses for maintenance for the first six 
weeks after her confinement, and also any other expenses which are 
necessary in consequence of her conception or confinement. The 
mother may require the usual amount of expenses to be paid to 
her, without regard to the actual expenses incurred. 


Such claim belongs to the mother even if the father died before 
the birth of the child, or if the child was stillborn. 


(x) Cf. 1710, par. 3. 
(y) The child is represented by his guardian. 
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The claim is barred by prescription in four years. The pre- 
scription begins to run from the expiration of six weeks after the 
birth of the child. 


1716. Even before the birth of the child it may be ordered by 
provisional decree obtained by the mother that the father shall, 
immediately after the birth of the child, pay to the mother or to 
the guardian the amount for the maintenance to be furnished to 
the child for the first three months, and shall lodge the necessary 
sum a reasonable time before the birth of the child. In the same 
manner it may be ordered upon the application of the mother that 
payment of the usual amount of expenses to be paid under 1715, 
par. 1, and the lodgment of the necessary sum shall take place. 

For the issue of such a provisional decree it is not necessary that 
there be primäd facie proof that the olaim is likely to be endangered. 


1717, A person who has cohabited with the mother within the 
period of possible conception is deemed to be the father of the 
illegitimate child within the meaning of 1708 to 1716, unless 
another person has also cohabited with her within the same period. 
* A cohabitation is not, however, taken into consideration, if it is 
evidently impossible under the circumstances that the mother has 
conceived the child in consequence of such cohabitation. 

The period of possible conception is the period between the one 
hundred and eighty-first day and the three hundred and second 
day, both inclusive, before the day of the birth of the child. 


1718, A person who, after the birth of the child, acknowledges 
his paternity by public act, may not avail himself of the fact that 
another person has cohabited with the mother within the period of 
possible conception. 
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SEVENTH TITLE. 
Legitimation of Illegitimate Children. 


I.—Legitimation by Subsequent Marriage. 


1719. An illegitimate child acquires, by reason of the fact that 
the father marries the mother, the legal status of a legitimate child 
from and after the celebration of the marriage. 


1720. The husband of the mother is deemed to be the father 
of the child, if he has cohabited with her within the period of 
possible conception specified in 1717, par. 2, unless it is evidently 
impossible under the circumstances that the mother has conceived 
the child in consequence of such cohabitation. 

If after the birth of the child the husband acknowledges his 
paternity by public act, it is presumed that he has cohabited with 
the mother within the period of possible conception. 


1721, If the marriage of the parents is void, the provisions of 
1699 to 1704 apply mutatis mutandis. 


1722, The celebration of the marriage between the parents has, 
in respect of the descendants of the illegitimate child, the effeots of 
legitimation, even if the child was born before the marriage. 


II.—Declaration of Legitimation (3). 


1723. An illegitimate child may, upon the application of the 
father, be declared legitimate by order of the public authority. 

The right to issue a declaration of legitimation belongs to tbe 
State of which the father is a subject; if the father is’a German 
who is not a subject of any State, the right belongs to the Imperial 
Chancellor. 





——— ee - 


(z) This is derived from the legitimatio per rescriptum principis of the 
Roman Law. 


W. cc 
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The Government of the State may make provisions as to the 
issue of such declarations as it has the right to make (a). 


1724, A declaration of legitimation may not be made subject 
to any condition or limitation of time. 


1725. The application must contain a declaration by the father 
that he acknowledges the child as his own. 


1726. For the declaration of legitimation the approval of the 
child and, if the child has not completed his twenty-first year of 
age, the approval of the mother are necessary. If the father is 
married, he requires also the approval of his wife. 


The approval shall be given to the father or to the public 
authority with which the application is to be filed; the approval is 
irrevocable. 


The approval of the mother is not necessary if she is permanently 
not in a position to make a declaration, or if her place of residence 
is permanently unknown. The same rule applies to the approval 
of the father’s wife. 


1727. If the approval of the mother is refused, it may be 
supplied by the Guardianship Court on the application of the 
child, if failure to make the declaration of legitimation would 
cause disproportionate injury to the child. 


1728. The application for the declaration of legitimation and 
the approval of the persons specified in 1726 may not be made 
through an agent. 

If the child is incapable of disposing, or if he has not completed 
his fourteenth year of age, his statutory agent may give the 
approval, subject to the ratification of the Guardianship Court. 


1729. If the father is limited in disposing capacity, he requires 
both the consent of his statutory agent and the ratification of the 
Guardianship Court for making the application. 





(a) The matter is entirely within the discretion of the State Government. 
Cf. 1734. 
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If the child is limited in disposing capacity, the same rule 
applies to the giving of his approval. 

If the mother of the child or the wife of the father is limited in 
disposing capacity, the consent of her statutory agent is not 
necessary for the giving of her approval. 


1730. The application and the declaration of approval of the 
persons specified in 1726 require judicial or notarial authentica- 
tion (5). 


1731. If the application or the approval of any one of the 
persons specified in 1726 is voidable (c), the provisions of 1728, 
1729, apply to the avoidance and confirmation of such voidable 
declaration. 


1732, The declaration of legitimation may not be issued if at 
the time of the conception of the child a marriage between the 
parents would be forbidden by 1310, par. 1, on account of relation- 
ship by blood or by marriage. 


1733, The declaration of legitimation may not be issued after 
the death of the child. 


After the death of the father the declaration of legitimation 
may be issued only if the father has filed his application with the 
competent public authority, or at the time or after the authentica- 
tion of the application by a Court or notary, has instructed the 
Court or the notary to file such application (d). 


A declaration of legitimation made after the death of the 


father has the same effect as though it were made before his 
death. 


1734, A declaration of legitimation may be refused even if 
there is no legal impediment to it. 


(6) The application and the declaration may be authenticated separately. 
128. 

(c) E.g., on the ground of mistake, fraud, or unlawful threats. 119 e¢ seq. 

(d) The application may not be made in a testamentary disposition. See 
Protokolle der II. Reichskommiasion. 


cc2 
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1735. It has no effect on the validity of the declaration of 
legitimation if the applicant is not the father of the child, or if it 
has been erroneously assumed that the mother of the child or the 
wife of the father is permanently not in a position to make & 
declaration or that her place of residence is permanently unknown. 


1736. By the declaration of legitimation the child acquires the 
legal status of a legitimate child. 


1787. The effects of a declaration of legitimation extend to the 
descendants of the child; they do not extend to the father’s rela- 
tives by blood. The wife of the father is not related to the child 
by marriage, nor is the spouse of the child so related to the 
father (e). 

The rights and the duties arising from the relationship by blood 
between the child and his relatives remain unaffected, unless it is 
otherwise prescribed by law. 


1738. On the declaration of legitimation the mother loses the 
right and the duty to take care of the child’s person. If she has 
to furnish maintenance to the child such right and duty revive, if 
the parental power of the father is terminated, or if it is sus- 
pended on account of the disposing incapacity of the father or by 
virtue of 1677. 


1739. The father is bound to furnish maintenance to the child 
and the child’s descendants before the mother and maternal rela- 
tives by blood are so bound (/). 


1740. If the father intends to marry while he has still the 
parental power over the child, the provisions of 1669 to 1671 


apply. 





(e) The effects of legitimation by declaration are therefore not so extensive 
as those of legitimation by subsequent marriage, in which case the child is 
deemed to be legitimate to all intents and purposes. 1719. Legitimation by 
declaration is generally resorted to in all cases in which marriage between 
the parents has become impossible (e.g., on account of the death or insanity 
of either parent, &c.). 

(f) For particulars, see 1602 et seq. 
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EIGHTH TITLE. 


Adoption. 


1741, A person (9) who has no legitimate descendants may 
adopt another (2) by contract with the latter. Such a contract 
requires the confirmation of the competent Court. 


1742. Adoption may not be made subject to any condition or 
limitation of time. 


1743. The fact that there is an adopted child does not prevent 
the adoption of another child. 


1744. The adoptor must have completed his fiftieth year of 
age, and must be at least eighteen years older than the adopted 
child. 


1745. Dispensation from the requirements of 1744 may be 
granted ; dispensation from the requirement as to the completion 
of the fiftieth year of age may, however, be granted only if the 
adoptor is a person of full age (¢). 

The power to grant such dispensation belongs to the State of 
which the adoptor is a subject; if the adoptor is a German who is 
not a subject of any State, the power to grant such dispensation 
belongs to the Imperial Chancellor. 

The Government of the State shall make provisions relating to 
the issue of the grant belonging to the State. 


1746. If a person is married, he (or she) may adopt or be 
adopted only with the approval of his (or her) spouse. 

The approval is not necessary if the spouse is permanently not 
in a position to make a declaration, or if his (or her) place of 
residence is permanently unknown (X). 


.— — 1 ee mm a ee Z— Emm U nenn 





(g) Man or woman, married or unmarried. 

(4) Whether a minor or a person of full age makes no difference. 

(¢) I.e., is twenty-one years old, or has been declared of full age. 2 ei seq. 
(k) Cf. 1756, 
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1747. A. legitimate child before the completion of his twenty- 
first year of age may be adopted only with the approval of his 
parents (/); an illegitimate child before the same age may be 
adopted only with the approval of his mother (m). The provision 
of 1746, par. 2, applies mutatis mutandis. 


1748, The approval of the persons specified in 1746, 1747 
shall be communicated to the adoptor or the adopted child, or to 
the Court competent for the confirmation of the contract of 
adoption; the approval is irrevocable. 

The approval may not be given through an agent. If the 
person approving is limited in disposing capacity, he does not 
require the consent of his statutory agent. 

The declaration of approval requires judicial or notarial 
authentication. 


1749, A person may be adopted as a joint child by a married 
couple. 

An adopted person, so long as the legal relation created by the 
adoption exists, may be further adopted only by the spouse of the 
adoptor (n). 


1750. The contract of adoption may not be entered into 
through an agent. If the adopted child has not completed his 
fourteenth year of age, his statutory agent may enter into the 
contract subject to the ratification of the Guardianship Court. 

The contract of adoption must be entered into before a Court or 
notary in the presence of both parties simultaneously. 


1751. If the adoptor is limited in disposing capacity, he requires, 
for entering into such a contract, both the consent of his statutory 
agent and the ratification of the Guardianship Court. 

The same rule applies to the adopted child if he is limited in 
disposing capacity. 


1752, If a guardian intends to adopt his ward, the Guardian- 





(t) The approval of one of the parents is not sufficient. 

(m) Where the child is under guardianship, ratification by the Guardian- 
ship Court is also necessary. 1751, par. 2. 

(n) The same rule applies to termination of adoption. 1768. 
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ship Court should not give its ratification so long as the guardian 
is serving his term of office. If any person intends to adopt his 
former ward, the Guardianship Court should not give its ratifica- 
tion before he has rendered an account of his management and 
has given proof of the existence of the property of the ward. 

The same rule applies if a curator appointed to take charge 
of the ward’s property intends to adopt his ward or his former 
ward. 


1753. The confirmation of a contract of adoption may not be 
effected after the death of the adopted child. 

After the death of the adoptor confirmation is permissible only 
if the adoptor or the child has filed an application for confirmation 
with the competent Court, or, at the time or after the authentica- 
tion of the contract by a Court or notary, has instructed the Court 
or the notary to file such application. 

Confirmation effected after the death of the adoptor has the 
same effect as though it were effected before his death. 


1754. The adoption becomes effective on confirmation. The 
contracting parties are bound even before confirmation. 

Confirmation may be refused only if some legal requirement of 
adoption has not been complied with. If the confirmation is 
definitely refused, the contract ceases to be binding. 


1755. If the contract of adoption or the approval of any one of 
the persons specified in 1746, 1747 is voidable (0), the provisions 
of 1748, par. 2, 1750, par. 1, and 1751 apply to the avoidance and 
confirmation of such voidable juristic act. 


1756. It has no effect on the validity of the adoption, if at the 
time of the confirmation of the contract of adoption it was 
erroneously assumed that one of the persons specified in 1746, 
1747 was permanently not in a position to make a declaration or 
that his place of residence was permanently unknown. 


1757. By the adoption the child acquires the legal status of a 
legitimate child of the adoptor (p). 





(0) On the ground of mistake, fraud, or unlawful threats, 119 et seg. 
(p) Even in respect of succession. Cf. 1759. 


zu‘ 
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If a child is adopted by a married couple jointly, or if one 
spouse adopts the child of the other spouse, the child acquires the 
legal status of a joint legitimate child of both spouses. 


1758. The child takes the surname of the adoptor. If the child 
is adopted by a woman who takes another name in consequence of 
her marriage, the child takes the surname which the woman had 
before her marriage. In the cases provided for by 1757, par. 2, 
the child takes the surname of the man. 

The child can add his former surname to the new name, unless 
it is otherwise provided by the contract of adoption. 


1759. By the adoption the adoptor does not acquire any right 
of inheritance. 


1760, The adoptor shall, at his own expense, draw up an 
inventory of the property of the child in so far as it is subject to 
his right of management by virtue of the parental power, and shall 
file the inventory with the Guardianship Court; he shall give 
a guarantee as to the accuracy and completeness of the inventory. 
If the filed inventory is insufficient, the provisions of 1640, par. 2, 
sentence 1, applies. 

If the adoptor fails to perform the duty imposed upon him by 
par. 1, the Guardianship Court may withdraw from him the 
management of the property. The withdrawal may be revoked at 
any time. 


1761, If the adoptor intends to marry while he has still the 
parental power over the child, the provisions of 1669 to 1671 


apply. 


1762, The effects of adoption extend to the descendants of the 
adopted child. Such effects extend to a descendant living at the 
time of the conclusion of the contract and any after-born descen- 
dants only if the contract was also entered into with the already 
living descendant. 


1763. The effects of adoption do not extend to the adoptor’s 
relatives by blood. The spouse of the adoptor is not related to the 
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child by marriage, nor is the spouse of the child so related to the 
adoptor. 


1764, The rights and the duties arising from the relationship 
between the child and his relatives by blood are not affected by the 
adoption, unless it is otherwise provided by law. 


1765. After the adoption the natural parents lose the parental 
power over the child, and if the adopted child is illegitimate, his 
mother loses the right and the duty to take care of the child’s 
person. 


If the father or the mother has to furnish maintenance to the 
child, the right and the duty to take care of the child’s person 
revive, if the parental power of the adoptor is terminated, or if it 
is suspended on account of the disposing incapacity of the adoptor, 
or by virtue of 1677. The right to represent the child does not 
revive. 


1766, ‘Ihe adoptor is liable to furnish maintenance to the child 
and to the descendants of the child to whom the effects of adoption 
extend, before the natural parents are liable. 


In the case provided for by 1611, par. 2, the adoptor is in the 
same position as the child’s natural relatives by blood in the 
ascending line. 


1767. The adoptor’s right of usufruct of the property of the 
child and the child’s right of inheritance in respect of the adoptor 
may be excluded by the contract of adoption. 


For the rest, the effects of adoption may not be modified by the 
contract of adoption. 


1768, The legal relations created by adoption may be termi- 
nated. Such termination may not be made subject to any 
condition or limitation of time. 


Such termination is effected by contract between the adoptor of 
the one part and the adopted child and the descendants of the 
child to whom the effects of the adoption extend of the other part. 

If a married couple have adopted a child jointly, or if one 
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spouse has adopted a child of the other spouse, the concurrence of 
both spouses is necessary for such termination. 


1769, After the death of the child the other interested parties 
may by contract terminate the legal relations subsisting between 
them. After the death of one of the spouses the same rule applies 
in the cases provided for by 1757, par. 2. 


1770. The provisions of 1741, sentence 2, and 1750, 1751, 1753 
to 1755, applicable to adoption, apply also to such termination. 


1771. If persons who are bound together by the tie of adoption 
intermarry contrary to the provision of 1311 (gq), the legal rela- 
tions created between them by the adoption are terminated on the 
celebration of the marriage. 

If the marriage is void, and if one of the spouses has the 
parental power over the other spouse, such power is forfeited on 
the celebration of the marriage. The forfeiture does not take 
place if the marriage is void owing to some defect in form (7) 
and the marriage has not been entered in the marriage register. 


1772, After the termination of adoption the child and the 
descendants of the child who are affected by the termination lose 
the right to use the surname of the adoptor. This provision does 
. not apply in the cases provided for by 1757, par. 2, if the termina- 
tion takes place after the death of one of the spouses. 


(q) J.e., before the termination of adoption. 
(r) Cf. 1324. 
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THIRD SECTION. 


GUARDIANSHIP. 


FIRST TITLE. 
Guardianship over Minors. 


I.— Establishment of Guardianship. 


1773. A guardian is appointed for a minor, if he is not under 
parental power, or if the parents are not entitled to represent the 
child in the affairs affecting his person or property. 

A guardian is appointed for a minor even if the family status of 
the latter cannot be ascertained (s). 


1774, The Guardianship Court shall establish the guardianship 
of its own motion (?). 


1775, The Guardianship Court should appoint only one guardian 
for the ward or wards, if several brothers and sisters are to be 
placed under guardianship, unless there are special reasons for 
the appointment of more than one guardian. 


1776. The following persons shall(w) be called upon to act as 
guardian in the order in which they are named : 
(1) the person (7) nominated as guardian by the father of the 
ward (y) ; 
(2) the person (r) nominated as guardian by the legitimate 
mother of the ward (y) ; 


(s) E.g., a foundling. 

(t) The Guardianship Court of the district where the ward is domiciled is 
the competent Court. Voluntary Jurisdiction Act, ss. 35 ef seq. 

(u) I.e., such persons have a legal right to be appointed as guardians. 

(x) Whether male or female makes no difference. 

(y) The nomination may not be entrusted to a third party. 
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(3) the paternal grandfather of the ward ; 
(4) the maternal grandfather of the ward. 


Neither grandfather is called upon to act, if the ward has been 
adopted by a person other than the spouse of his father or mother. 
The same rule applies if the person from whom the ward is descended 
has been adopted by a person other than the spouse of his father 
or mother and the effects of adoption extend to the ward. 


1777. The father may nominate a guardian only if he has the 
parental power over the child at the time of his death; he does not 
have such right if he is not entitled to represent the child in the 
affairs affecting the child’s person or property (s). The same rule 
applies to the mother (a). 

The father may nominate a guardian for a child born after his 
death only if he would have been entitled to do so if the child had 
been born before his death. 

The nomination of a guardian is made by testamentary 
disposition (0). 


1778. A person who has been called upon to act as guardian 
under 1776 can be passed over without his consent only if he may 
not or should not be appointed guardian as provided for in 1780 to 
1784, or if he is prevented from accepting, or delays in accepting, 
the guardianship, or if his appointment would endanger the 
interest of the ward. ; 

If the person called upon to act is only temporarily hindered 
from accepting the office, the Guardianship Court shall, after the 
cessation of the hindrance and upon his application, appoint him as 
guardian in the place of the guardian originally appointed. 

A husband can be appointed as guardian of his wife in pre- 
ference to the persons called upon to act under 1776; a mother 
can be appointed as guardian of an illegitimate child in preference 
to the grandfather. 

A co-guardian cannot be appointed to act concurrently with the 
person called upon to act except with the latter’s consent. 


(z) Of., e.g., 1666. 

(a) The mother of an illegitimate child may therefore nominate a guardian 
so long as she has the parental power. 

(b) Z.e., by a will (2229 et seq.) or by a contract of inheritance. 2299. 
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1779. If the guardianship cannot be conferred upon a person 
called upon to act under 1776, the Guardianship Court shall select 
a guardian after hearing the Communal Orphan Council (c). 

The Guardianship Court should select a person competent to act as 
guardian by reason of his personal relations and pecuniary circum- 
stances and any other circumstances. In making the selection the 
religious faith of the ward shall be taken into consideration. The 
child’s relatives by blood and by marriage shall have the 
preference. 


1780. A person who is incapable of disposing or has been inter- 
dicted on account of feeble-mindedness, prodigality, or habitual 
drunkenness, may not (4) be appointed as guardian. 


1781. The following persons should not (e) be appointed as 
guardians :— 

(1) a minor, or any person who has been placed under interim 

| guardianship, as provided for in 1906; 

(2) any person for whom a curator has been appointed under 
1910 to take care of the affairs affecting his property ; 

(3) a bankrupt during the time of his bankruptcy ; 

(4) a person who has been declared deprived of civil rights, 
unless a contrary intention appears from the provisions 
of the Criminal Code (/). 


1782. A person should not (ce) be appointed as guardian if he 
has been excluded from the guardianship by direction of the father 
or of the legitimate mother (9) of the ward. The mother may not 


— 








(c) The hearing is within the discretion of the Guardianship Court; it 
may appoint a guardian even without any such hearing. 

(d) This provision is mandatory, and any infringement thereof will render 
the appointment null and void. 

(e) This provision is only directory, and infringement thereof will not 
affect the validity of the appointment. 

(f) 34 (6) of the Criminal Code provides that such appointment is 
permissible if the person deprived of civil rights is the ward’s relative by 
blood in the ascending line, and the supreme public authority over guardian- 
ships or the family council has ratified the appointment. 

(g) The expressions ‘‘ legitimate mother” and ‘illegitimate mother” of a 
ward are adopted for the sake of brevity, although they are never so used in 
English law. 
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exclude a person who has been nominated as guardian by the 
father. 


The provisions of 1777 apply to such exclusion. 


1783. A woman who is married to a person other than the 


father of the ward (4) should (rf) be appointed as guardian only 


with the consent of her husband. 


1784, An official or a clergyman who requires special permis- 
sion to accept a guardianship according to the State law, should 
not (7) be appointed as guardian without the prescribed permission. 


1785. Every male German shall accept the office of guardian- 
ship for which he is selected by the Guardianship Court, unless his 
appointment to the office is prevented by any one of the grounds 
specified in 1780 to 1784. | 


1786. The acceptance of the office of guardianship may be 
refused by the following persons :— 


(1) a woman (J) ; 

(2) a person who has completed his sixtieth year of age; 

(3) a person who has more than four legitimate minor 
children (A) ; a child adopted by another person is not 
counted (7) ; 

(4) a person who is prevented by illness or infirmities from con- 
ducting the guardianship properly ; 

(5) a person who, on account of the distance of his place of 
domicile from the office of the Guardianship Court, 
cannot act as guardian without special inconvenience (m); 

(6) a person who is required by 1844 to give security ; 

(7) a person who should be appointed to act as guardian jointly 
with another person ; 


(A) ‘‘ Ward” here means a ward who is born in lawful wedlock. 

(¢) See note (e), preceding page. 

(j) I.e., any woman, whether married or unmarried, whether a widow or a 
divorced wife. 

(k) Predeceased children are not taken into consideration. 

(2) This does not apply, however, to the adoptor. 

(m) Distance from the ward’s domicile is no ground for refusal. 
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(8) a person who has already more than one guardianship or 
curatorship; a guardianship or curatorship over several 
brothers and sisters is deemed to be a single guardianship 
only; two supervising guardianships are equivalent to 
one guardianship. 

The right to refuse is barred if it is not asserted in the Guardian- 

ship Court before the appointment (7). 


1787, A person who refuses to accept a guardianship without 
lawful exouse is, if any fault is imputable to him, responsible for 
any damage which the ward has sustained in consequence of the 
delay of the appointment of a guardian. 

If the Guardianship Court declares the refusal to be without 
lawful excuse, the person refusing shall, on demand by the 
Guardianship Court, temporarily accept the guardianship, without 
prejudice to the legal remedies available to him. 


1788. The Guardianship Court may compel the person selected 
as guardian to accept the office of guardianship by exacting 
penalties. 

No single penalty can exceed the sum of three hundred marks. 
Successive penalties may be imposed only at an interval of at least 
a week. No more than three penalties can be imposed. 


1789, A guardian is appointed by the Guardianship Court 
before which he assumes the obligation to act as guardian faith- 
fully and conscientiously. The assumption of the obligation 
should be effected by clasp of hand in lieu of oath. 


1790. The appointment of a guardian may be made terminable 
on the occurrence or non-ocourrence of a certain event. 


1791. The guardian receives a certificate of appointment. 

The certificate should contain the name and the date of the 
birth of the ward, the names of the guardian, supervising 
guardian, and co-guardians, and in the case of distribution of 


— 





(n) If the ground for refusal arises subsequent to the appointment, he 
may apply for discharge from his office. 1889. 
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functions between several guardians, the manner of the distribu- 
tion. If a family council has been established, this shall also be 
stated. 


1792. Besides the guardian a supervising guardian may be 
appointed. 

A supervising guardian should be appointed if the guardianship 
involves the management of property, unless the management is 
unimportant, or the guardianship is to be conducted by several 
guardians jointly. 

If the guardianship is not conducted by several guardians 
jointly, the one guardian may be appointed as supervising 
guardian in respect of the other. 

The provisions applicable to the order of precedence in which 
persons are called upon to act and to the appointment of 
guardians apply to the order of precedence in which persons are 
called upon to act as supervising guardians and to the appoint- 
ment of supervising guardians (0). 


II.— Conduct of Guardianship. 


1793. A guardian has the right and the duty to take care of his 
ward's person and property, and also to represent him. 


1794. The right and the duty of the guardian to take care of 
the ward’s person and property do not extend to the affairs of 
the latter for which a curator has been appointed (p). 


1795. The guardian may not represent the ward :— 

(1) in any juristic act between his spouse or one of his relatives 
by blood in the direct line of the one part, and the ward 
of the other part, unless the juristic act consists exclusively 
in the fulfilment of an obligation ; 

(2) in any juristic act which has for its object the transfer or 
charging of a claim of the ward against the guardian 
secured by a right of pledge, hypotheca, or suretyship, or 





(0) On the duties of a supervising guardian, see 1799. 
(p) Cf. 1909. 
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the termination or diminution of such security, or the 
creation of an obligation on the ward for such transfer, 
charge, termination, or diminution ; 

(3) in any action between the persons specified in (1), and in 
any action relating to any matter of the kind specified 
in (2). 

The provision of 181 remains unaffected. 


1796. The Guardianship Court may withdraw from the guar- 
dian the right to represent the ward in certain affairs or certain 
kinds of affairs. 

The withdrawal should take place only if the interest of the 
ward is in serious conflict with the interest of the guardian, or of a 
third party represented by the latter, or of one of the persons 
specified in 1795 (1). 


1797. If there are several guardians they conduct the guardian- 
ship jointly. In case of disagreement between them the Guardian- 
ship Court decides, unless it was otherwise provided at the time 
of appointment. 

The Guardianship Court may distribute the functions of the 
guardianship among several guardians by entrusting to each of 
them authority with a definite limit. Within the limit of authority 
entrusted to him each guardian conducts the guardianship inde- 
pendently of the others. 

Directions which the father or the mother has given under 1777 
relating to the decision in cases of disagreement between the 
guardians nominated by them and to the distribution of functions 
between such guardians, shall be followed by the Guardianship 
Court, unless to follow them would endanger the interest of the 
ward. 


1798, If the right to take care of the ward’s person and property 
belongs to different guardians, the Guardianship Court decides in 
case of disagreement as to any act affecting both the person and 
the property of the ward. 


1799. The supervising guardian shall take care that the guar- 
dian conducts the guardianship in accordance with his duties. He 
shall, without delay, notify the Guardianship Court of any breach 


W. DD 
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of duty on the part of the guardian and of any other case which 
requires the intervention of the Guardianship Court, e.g., the death 
of the guardian, or the occurrence of any other circumstance in 
consequence of which the guardian vacates his office, or the 
dismissal of the guardian is necessary. 

The guardian shall, on demand, give to the supervising guardian 
any information concerning his conduct of the guardianship, and 
to permit him to inspect all documents relating to the guardianship. 


1800, The right and the duty of the guardian to take care of 
the ward’s person are determined according to the provisions of 
1631 to 1633, applicable to the parental power. 


1801. The right to take care of the religious education (g) of 
the ward may be withdrawn from the guardian by the Guardian- 
ship Court, if the guardian does not belong to the faith in which 
the ward is to be brought up (r). 


1802. The guardian shall draw up an inventory of the property 
existing at the time of the establishment of the guardianship, 
or accruing to the ward subsequently, and shall file it with the 
Guardianship Court after having given a guarantee as to its 
accuracy and completeness (s). If there is a supervising guardian, 
he shall request the supervising guardian to take part in drawing 
up the inventory; the supervising guardian shall also give a 
guarantee as to the accuracy and completeness of the inventory. 

In drawing up the inventory the guardian may call in the 
assistance of an official, a notary, or any other expert. 

If the filed inventory is insufficient, the Guardianship Court may 
order another inventory to be drawn up by a competent public 
authority, or a competent official, or a notary. 


1803, Whatever the ward acquires mortis causa (f), or whatever 
is transferred to him gratuitously by a third party inter rivos, shall 


a en _ — - - DT — — — a ee 


(9) See I. A., Art. 134. 

(r) Cf. 1779, par. 2, sentence 2. 

(s) The guarantee need not be given under oath. 

(t) As to the meaning of the expression “acquisition mortis causa,” see 
1369. 
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be managed by the guardian according to the’ directions of the 
testator or of the third party, if such directions have been given by 
the testator in a testamentary disposition, or by the third party at 
the time of the transfer. 

With the ratification of the Guardianship Court the guardian 
can deviate from the directions, if to follow them would endanger 
the interest of the ward. 

For any deviation from the directions which a third party has 
given at the time of making the transfer inter viros, his consent, if 
he be still alive, is necessary and sufficient. The consent of such 
third party may be supplied by the Guardianship Court, if he be 
permanently not in a position to make a declaration, or if his 
place of residence be permanently unknown. 


1804. A guardian may not make any gifts on behalf of his 
ward (u). Gifts which are made in compliance with a moral duty 
or the rules of social propriety are excepted. 


1805. A guardian cannot use the property of his ward for his 
own benefit. 


1806, The guardian shall invest all money forming part of the 
ward’s property, unless such money is necessary to meet expenses. 


1807. The investment of the ward’s money prescribed in 1806 
should be made only: 


(1) in claims secured by a security hypotheca on land situate 
within the Empire, or in security land charges or annuity 
charges on land situate within the Empire; 

(2) in certificated claims against the Empire or a State, and in 
claims which have been registered in the Imperial debt 
ledger or in the State debt ledger of one of the States (z) ; 

(3) in certificated claims whose interest has been guaranteed by 
the Empire or a State; 

(4) in negotiable instruments, e.y., certificate of pledge, or in 
certificated claims of any kind against a domestic com- 
munal corporation or a credit institution of such a 





(u) Not even with the ratification of the Guardianship Court. 
(x) See Imperial Act of 3lst May, 1891; and I. A., Art. 97. 


nn? 
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corporation, in so far as such negotiable instruments or 
claims have been declared by the Federal Council to be 
proper for the investment of money belonging to a ward; 

(5) in a public savings-bank located within the Empire, provided 
that it has been declared by the competent authority of 
the State in which it has its seat to be proper for the 
investment of money belonging to a ward. 


In regard to land situate within the territory of a State, the 
State law may lay down general rules according to which the 
security of a hypotheca, a land charge, or an annuity charge is to 
be determined. 


1808. If under the circumstances investment cannot be made 
in the manner specified by 1807, the money shall be invested 
in the Imperial Bank, a State bank, or any other bank located 
within the Empire which has been declared by State law to be 
proper for this purpose, or in a lodgment-office (y). 


1809. A guardian should invest his ward’s money in the 
manner specified by 1807, par. 1 (5), or by 1808, only subject to 
the condition that the ratification of the supervising guardian or of 
the Guardianship Court is necessary fur the withdrawal of the 
money. 


1810, The guardian should make the investments prescribed by 
1806 to 1808 only with the ratification of the supervising guardian ; 
the ratification of the supervising guardian may be supplied by 
the ratification of the Guardianship Court. If there is no super- 
vising guardian, the investments should be made only with the 
ratification of the Guardianship Court, unless the guardianship is 
conducted by several guardians jointly. 


1811. The Guardianship Court may for special reasons permit 
the guardian to invest in any manner other than that prescribed 
by 1807, 1808. 


1812, The guardian may dispose of a claim or of any other 


(y) See L A., Art. 144. 
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right by virtue of which the ward may demand an act of perform- 
ance, or of a negotiable instrument belonging to the ward only 
with the ratification of the supervising guardian, unless the ratifi- 
cation of the Guardianship Court is necessary, as provided by 
1819 to 1822. The same rule applies to the incurring of an 
obligation to make such a disposition. 

The ratification of the supervising guardian may be supplied 
by the ratification of the Guardianship Court. 

If there is no supervising guardian, the ratification of the 
Guardianship Court takes the place of the ratification of the super- 
vising guardian (z), unless the guardianship is conducted by several 
guardians jointly. 


1813, A guardian does not require the ratification of the super- 
vising guardian for the acceptance of an act of performance due: 


(1) if the object of the performance does not consist in money 
or negotiable instruments (a) ; 

(2) if the claim does not exceed the sum of three hundred 
marks; 

(3) if money invested by the guardian is repaid: 

(4) if the claim forms part of the emoluments of the ward’s 
property (b) 

(5) if the claim is for the reimbursement of costs of giving 
notice, or of legal proceedings, or for any other acces- 
sory acts of performance (c). 


The dispensation allowed by par. 1 (2) and (3), does not extend 
to the withdrawal of money for whose investment some other pro- 
vision has been made. The dispensation allowed by par. 1 (3) 
does not apply to the withdrawal of money which has been 
invested under 1807, par. 1 (1) to (4). 


1814. The guardian shall lodge at a lodgment-office or the 
Imperial Bank instruments to bearer forming part of the ward’s 
property together with their renewal coupons, subject to the con- 





(z) Z.e., if the supervising guardian is prevented from giving his ratifica- 
tion, or if he refuses it without sufficient reason. 

(a) E.g., the receipt of anything ordered by the ward. 

(b) E.g., interest, rent, &c. even although they exceed the sum of 300 marks. 

(c) E.g., forfeiture of a stipulated penalty in the case of a contract. 
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dition that the return of the instruments may be demanded only 
with the ratification of the Guardianship Court. The lodgment 
of instruments to bearer which are consumable things within 
the meaning of 92 (d), and of interest coupons, annuity coupons, 
or dividend coupons, is not necessary. Instruments to order 
endorsed in blank are equivalent to instruments to bearer. 


1815, The guardian may, instead of lodging the instruments to 
bearer as provided by 1814, cause them to be transferred to the 
name of the ward subject to the condition that he may dispose of 
them only with the ratification of the Guardianship Court (e). If 
the instruments have been issued by the Empire or by a State, he 
may, subject to the same condition, cause them to be converted 
into uncertificated claims against the Empire or against the State. 

If instruments to bearer which may be converted into uncertifi- 
cated claims against the Empire or against a State are required to 
be lodged, the Guardianship Court may order them to be converted 
into uncertificated claims (/) as provided for in par. 1. 


1816, If uncertificated claims against the Empire or a State 
form part of the ward’s property at the time of the establishment 
of the guardianship, or if the ward subsequently acquires such 
claims, the guardian shall cause to be entered in the debt ledger 
the provision that he may dispose of such claims only with the 
ratification of the Guardianship Court. 


1817, The Guardianship Court may for special reasons release 
the guardian from the obligations imposed upon him by 1814, 
1816. 


1818, The Guardianship Court may for special reasons order 
the guardian to lodge, in the manner specified by 1814, those 
negotiable instruments forming part of the ward’s property which 
he is not bound by 1814 to lodge and the ward’s valuables; on 
the application of the guardian the lodgment of interest coupons, 
annuity coupons and dividend coupons may be ordered even 
without any special reason. 


(d) E.g., bank notes. 
(e) That is to say, during the continuance of the guardianship. 


(f) 1807 (2). 
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1819, So long as the negotiable instruments or valuables lodged 
under 1814 or 1818 have not been withdrawn, the guardian 
requires the ratification of the Guardianship Court for making 
any disposition affecting them, or, if certificates of hypotheca, 
land charge, or annuity charge have been lodged, for making any 
disposition affecting the hypothecary claim, land charge or annuity 
charge. The same rule applies to the incurring of an obligation 
to make such a disposition. 


1820, If instruments to bearer have been transferred to the 
name of the ward or converted into uncertificated claims under 
1815, the guardian also requires the ratification of the Guardian- 
ship Court for incurring any obligation to dispose of the principal 
claims arising from such transfer or conversion. 

The same rule applies if, in the case of an uncertificated claim of 
the ward, the provision specified in 1816 has been registered. 


1821. A guardian requires the ratification of the Guardianship 
Court : 

(1) for disposing of land or of any right over land (g) ; 

(2) for disposing of a claim which has for its object the transfer 
of ownership of land, or the creation or transfer of a 
right over land, or the discharge of a piece of land from 
such a right; | 

(3) for incurring an obligation to do any one of the acts of 
disposition specified in (1) and (2); 

(4) for any contract which has for its object the gratuitous 
acquisition of land or of a right over land. 


Hypothecas, land charges and annuity charges are not rights 
over land within the meaning of these provisions. 


1822. A guardian requires the ratification of the Guardianship 
Court : 

(1) for any juristic act whereby the ward is bound to dispose of 

his property as a whole, or of an inheritance devolved 

upon him, or of his future statutory portion of an inheri- 





(g) Rights over land are: usufructs, servitudes, perpetual charges on land, 
heritable building rights, and real rights of pre-emption. 
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tance, or of his future compulsory portion; and for 
making any disposition of the ward’s share in an 
inheritance ; 

(2) for disolaiming an inheritance or a legacy, for renouncing a 
compulsory portion, and for any contract relating to the 
partition of an inheritance ; 

(3) for any contract which has for its object the acquisition or 
alienation of a business for a valuable consideration, and 
for a contract of partnership entered into for the purpose 
of carrying on a business (A) ; 

(4) for any contract of usufruotuary lease relating to a farm (s) 
or to any industrial operation ; 

(5) for any contract of ordinary or usufructuary lease or any 
other contract whereby the ward is bound to make 
periodical payments, if the contract is to continue for a 
longer period than one year after the ward shall have 
completed his twenty-first year of age; 

(6) for any contract of apprenticeship entered into for a longer 
term than one year (4) ; 

(7) for any contract which has for its object the entering into 
service or employment as a labourer, if the ward is to be 
bound to do acts of performance personally for a longer 
period than one year (/) ; 

(8) for accepting money on the ward’s credit ; 

(9) for issuing an obligation to bearer, or for incurring an 
obligation arising from a bill of exchange or from any 
other instrument which may be transferred by indorse- 
ment (m) ; 

(10) for the assumption of an obligation of another person, e.g., 
the assumption of a suretyship ; 

(11) for the issue of a power of procuration (2) ; 

(12) for a compromise or a contract of arbitration, unless the 
object in dispute or the question for compromise or 





— A nn nn 
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(7) The ratification of the Guardianship Court is not necessary for the 
continuance of a business which has already been started. 

(#) It makes no difference whether the ward is to be lessor or lessee. 

(k) Cf. 1827; and the Industrial Code, ss. 126—128. 

(7) Cf. 1827; and 611 et seg. ; also Commercial Code, s. 59. 

(m) Commercial Code, s. 363. 

(n) Ibid. s. 48. 
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arbitration may be assessed in money and the value does 
not exceed the sum of three hundred marks; 

(13) for any juristic act whereby a security for a claim of the 
ward is terminated or diminished, or whereby an obliga- 
tion to do so 1s created. 


1823. Without the ratification of the Guardianship Court the 
guardian should not start any new business in the name of the 
ward, nor discontinue an existing business of the ward. 


1824, In regard to objects which can be alienated only with 
the ratification of the supervising guardian or of the Guardianship 
Oourt, the guardian may not without such ratification entrust such 
objects to the ward for the fulfilment of any contract concluded by 
the latter or for the latter’s free disposal. 


1825. The Guardianship Court may confer a general authorisa- 
tion on the guardian to enter into juristic acts for which the 
ratification of the supervising guardian is necessary as provided 
for in 1812, and the juristic acts specified in 1822, (8) to (10). 

The authorisation should be given only if it is necessary for 
carrying out the object of the management of property, ¢.g., for 
the conduct of a business. 


1826, Before giving any decision as to the ratification necessary 
for any act of the guardian, the Guardianship Court should hear 
the supervising guardian, if there is such and if it is practicable to 
do so. 


1827, The Guardianship Court should hear the ward before 
giving any decision as to the ratification of a contract of apprentice- 
ship or of any contract relating to the entering into service or 
employment as a labourer, and, if the ward has completed his 
fourteenth year of age, as to his renunciation of German 
nationality. 

If the ward has completed his eighteenth year of age, the 
Guardianship Court should, as far as possible, hear him before 
giving any decision as to the ratification of one of the juristic acts 
specified in 1821 and 1822 (3), and before giving any decision as 
to the ratification of the starting or discontinuing of a business. 
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1828, The Guardianship Court may declare its ratification of a 
juristic act only to the guardian (0). 


1829. If a guardian enters into a contract without the necessary 
ratification of the Guardianship Court, the contract is invalid unless 
it is subsequently ratified by the Guardianship Court. The ratifi- 
cation or refusal to ratify is not valid as against the other party 
until it has been communicated to him by the guardian. 

If the other party requires the guardian to inform him whether 
ratification has been given, the information as to the ratification 
may be given only before the expiration of two weeks after receipt 
of the request; if the ratification is not so communicated, it is 
deemed to have been refused. 

If the ward has become of age, his own ratification takes the 
place of the ratification of the Guardianship Court. 


1830. If the guardian has stated to the other party, contrary to 
the truth, that the Guardianship Court has given its ratification, 
the other party is entitled to revoke before communication of the 
subsequent ratification of the Guardianship Court (p), unless the 
absence of ratification was known to him at the time of entering 
into the contract (g). 


1831. A unilateral juristio act entered into by a guardian with- 
out the necessary ratification of the Guardianship Court, is invalid. 
If the guardian enters into such a juristic act with another party 
with such ratification, the juristic act is invalid, if the guardian does 
not produce the ratification in writing, and the other party without 
delay rejects the juristic act for this reason. 


1832. In so far as a guardian requires the ratification of the 
supervising guardian for a juristic act (7), the provisions of 1828 
to 1831 apply mutatis mutandis. 


1833, A guardian is liable to his ward for any damage arising 


(0) The ratification need not be in writing. 

(p) The burden of proof is upon the other party. 
(q) The burden of proof is upon the guardian. 
(r) Cf. 1812. . 
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from any breach of duty, if fault can be imputedtohim. Thesame 
rule applies to a supervising guardian. 

If several persons are jointly responsible for the damage, they 
are liable as joint debtors (s). If, besides the guardian, the super- 
vising guardian or a co-guardian is responsible for the damage 
caused by the guardian only on the ground of a breach of the duty 
of supervision, then as between such persons only the guardian is 
liable. 


1834, If a guardian spends his ward’s money for his own 
benefit, he shall pay interest (?) from the time of spending. 


1835, If a guardian incurs any outlay for the purpose of 
conducting the guardianship, he may require his ward to advance 
money or to make compensation under the provisions of 669, 670, 
applicable to mandate. A supervising guardian has the same 
right. | 

Outlay includes also such services of the guardian or of the 
supervising guardian as are connected with his industry or pro- 
fession. 


1836. Guardianship is undertaken gratuitously. The Guardian- 
ship Court may, however, permit the guardian, and, for special 
reasons, also the supervising guardian, to claim a reasonable 
remuneration. Such permission should be given only if the value 
of the ward’s property and the extent and importance of the 
guardianship business justifies it. The remuneration may at any 
time be increased, or reduced, or withdrawn for the future. 

Before permitting, increasing or reducing, or withdrawing the 
remuneration the guardian and, if there is a supervising guardian 
or if such a guardian is to be appointed, the latter also should 
be heard. 


———— ee Pa -. ps nn UL — 
-— 


(s) Of. 421 et seq. (£) At 4 per cent. 246. 
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III.—Precautionary Measures and Supervision by the 
Guardianship Court. 


1837. The Guardianship Court shall exercise supervision over 
all acts done by a guardian and supervising guardian, and shall 
interfere by appropriate orders and prohibitions against breaches of 
duty. | 

The Guardianship Court may compel the guardian and the 
supervising guardian to obey its orders by exacting penalties. No 
single penalty can exceed the sum of three hundred marks. 


1838, The Guardianship Court may order the ward, for the 
purpose of his education, to be removed into a suitable family, or 
an institution of learning, or a reformatory. If the father or the 
mother has the care of the ward’s person, such an order may be 
made only under the conditions specified in 1666. 


1839, The guardian and supervising guardian shall, on demand 
at any time, give information to the Guardianship Court as to the 
conduct of the guardianship and as to the ward’s personal affairs. 


1840. The guardian shall render an account of his management 
of the property to the Guardianship Court. 

Accounts shall be rendered once a year. The year for which 
accounts shall be rendered is fixed by the Guardianship Court. 

If the management of property is of trivial importance, the 
Guardianship Court may, after the accounts for the first year have 
been rendered, order that accounts be rendered at longer intervals 
not exceeding three years. 


1841. The accounts should contain a systematic statement of the 
receipts and disbursements; should give information as to any 
increase or diminution of the property; and should, so far as 
vouchers are customarily given, be furnished with vouchers. 

If a business is carried on with commercial account-books, a 
balance drawn from such account-books is sufficient as an account. 
The Guardianship Court may, however, demand production of the 
books and vouchers. 
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1842, If there is a supervising guardian, or if a supervising 
guardian is to be appointed, the guardian shall submit to him the 
accounts together with information as to the condition of the pro- 
perty. The supervising guardian shall make such remarks on the 
accounts as he deems fit to make after examination of them. 


1843. The Guardianship Court shall examine the accounts by 
calculation and verification, and shall, as far as may be necessary, 
order them to be corrected or supplemented. 

Claims which are in dispute between the guardian and the ward 
may be enforced in Court even before the termination of the 
guardianship (4). 


1844, The Guardianship Court may for special reasons compel 
the guardian to give security for the property subject to his 
management (x). The Guardianship Court determines at its dis- 
cretion the kind and the amount of the security to be given. So 
long as the office of the guardian continues, the Guardianship 
Court may at any time order an increase, decrease, or termination 
of the security. 

In the giving, increasing, or decreasing, or terminating of the 
security, for the concurrence of the ward is substituted the order of 
the Guardianship Court. 

The costs of the giving of seourity and of its increase or decrease, 
or termination, are borne by the ward. 


1845, If the ward’s father or legitimate mother who has been 
appointed guardian intends to marry, the obligations specified in 
1669 are imposed upon him or her. 


1846, If a guardian has not yet been appointed, or if an 
appointed guardian is prevented from performing his duties, the 
Guardianship Court shall take the necessary measures in the interest 
of the ward. 





(u) A curator may be appointed (1909) to represent the ward for this 
purpose. 

(x) In such a case the guardian may refuse to accept the office at the very 
outset (1786 (6) ), or may apply for discharge from office, if it has already 
been accepted. 1889. 
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1847. Before giving any decision as to any such measures, and 
upon application by the guardian or supervising guardian, the 
Guardianship Court should hear the ward’s relatives by blood or 
by marriage, if this can be done without serious delay and without 
disproportionate expense. In important affairs the hearing should 
be given even without such application ; important affairs are, e.g., 
declaration of majority, substitution of the necessary approval for 
entering into a marriage in the case provided for by 1304, sub- 
stitution of the ratification in the case provided for by 1337, 
renunciation of German nationality, and declaration of death. 

Relatives by blood or by marriage may demand from the ward 
reimbursement of outlay incurred ; the amount of outlay is deter- 
mined by the Guardianship Court. 


1848. If a judge of a Guardianship Court wilfully or negli- 
gently commits a breach of the duties imposed upon him, he is 
responsible to the ward under 839, pars. 1 and 3. 


IV.—Functions of the Communal Orphan Council (y). 


1849, The Communal Orphan Council shall propose (s) to the 
Guardianship Court the names of the persons who, in each par- 
ticular case, are competent to act as guardians, supervising 
guardians, or members of a family council. 


1850, The Communal Orphan Council shall, in assisting the 
Guardianship Court, see that the guardians of the wards residing 
within its district take care of their wards’ person, e.g., their 
education and their physical welfare, in accordance with duty. 
The Communal Orphan Council shall notify the Guardianship 
Court of any default or breach of duty on the part of a guardian 
which comes to its notice, and shall on demand give information 
as to the personal welfare and conduct of a ward. 

If the Communal Orphan Council has knowledge of any danger 
to a ward’s property, it shall notify this to the Guardianship 
Court. 


Ann Don 








(y) The organization of Communal Orphan Councils is regulated by the 
Introductory Act (Auaführungsgesetz) of each particular State. 
(z) The proposal is not, however, binding upon the Guardianship Court. 
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1851, The Guardianship Court shall communicate to the Com- 
munal Orphan Council the establishment of guardianship over a 
ward residing within the latter’s district, stating the names of the 
- guardian and supervising guardian, and any change of guardians 
or supervising guardians. 

If the residence of a ward is removed to the district of another 
Communal Orphan Council, the guardian shall notify such removal 
to the Communal Orphan Council of the former place of residence, 
and the latter shall notify such removal to the Communal Orphan 
Council of the new place of residence. 


V.—Exempted Guardianship. 


1852. If a father («) has nominated a guardian, he may exclude 
the appointment of a supervising guardian. 

The father may direct that the guardian nominated by him shall 
be exempt from the limitations specified in 1809, 1810 in respect of 
the investment of money, and that he shall not require the ratifi- 
cation of the supervising guardian or of the Guardianship Court 
for the juristic acts specified in 1812. Such directions are deemed 
to have been given, if the father has excluded the appointment of 
a supervising guardian. 


1853, The father may release a guardian nominated by him 
from the obligation to lodge instruments to bearer and instruments 
to order (b), or the obligation to cause the provision specified in 
1816 to be entered in the Imperial debt ledger or a State debt 
ledger. 


1854, The father may release a guardian nominated by him 
from the obligation to render accounts during his term of office. 

In such a case the guardian shall, at the end of every two years, 
present to the Guardianship Court a general statement as to the 
condition of the property subject to his management. The Guar- 
dianship Court may order that such general statement be presented 
at longer intervals not exceeding five years. 

If there is a supervising guardian, or if such a guardian is to be 


(a) Or a mother. 1855. (d) 1814. 
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appointed, the guardian shall present to him such general state- 
ment, together with information as to the condition of the property. 
The supervising guardian shall make such remarks on the general 
statement as he deems fit to make after examination. 


1855. If a legitimate mother nominates a guardian, she may 
give the same directions as the father may under 1852 to 1854. 


1856, The provisions of 1777 apply to the directions permitted 
by 1852 to 1855. 


1857. The directions given by the father or mother may be set 
aside by the Guardianship Court if the observance of them would 
endanger the interest of the ward. 


VI.—¥Family Council. 


1858, A family council should be established by the Guardian- 
ship Court, if the father or the legitimate mother of the ward has 
directed its establishment. 

The father or the mother may make the establishment of the 
family council dependent upon the occurrence or non-occurrence of 
a certain event. 

The establishment of a family council is dispensed with, if the 
necessary number of competent persons is not obtainable. 


1859. A family council should be established by the Guardian- 
ship Court, if any relative by blood or marriage of the ward, or 
the guardian, or the supervising guardian applies for its establish- 
ment, and the Guardianship Court deems it proper in the interest 
of the ward. 

The establishment of a family council is dispensed with, if the 
father or the legitimate mother of the ward has prohibited it (c). 


1860. A family council consists of the judge of the Guardian- 


ship Court as president, and no less than two nor more than six 
members. 


(c) By will or contract of inheritance. 1868. 
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1861. A person is called upon to act as a member of the family 
council if he has been nominated as such by the father or the 
legitimate mother of the ward (c). The provisions of 1773, pars. 
1 and 2, apply mutatis mutandis. 


1862, In so far as no person is called upon to act under 1861, 
or the person called upon to act refuses to accept the office (d), the 
Guardianship Court shall select members necessary to form a quorum 
of the family council. Before making the selection the Communal 
Orphan Council and, as provided for in 1847, the ward’s relatives 
by blood or marriage should be heard. 

The family council has the right to determine any greater 
number of members (e), and the mode of their selection. 


1863, If, besides the president, there is only the number of 
members necessary to form a quorum of the family council, one or 
two supplementary members shall be appointed. 

The family council selects the supplementary members, and 
determines the order of precedence in which they shall come into 
the family council in the case of a member being unable or failing 
to act. | 

If the father or the legitimate mother has nominated supple- 
mentary members and has determined the order of precedence in 
which they are called upon to act, such direotions shall be followed. 


1864, If the family council does not have a quorum in conse- 
quence of the temporary inability of a member to act, and if there 
is no supplementary member, a supplementary member shall be 
appointed during the time of such inability. The president has 
the right to select such supplementary member. 


1865. A person who is incapable of disposing or has been inter- 
dicted on account of feeble-mindedness, prodigality, or habitual 
drunkenness, may not be appointed as a member of a family 
council. 

1866, The following persons should not be appointed as 
members of a family council : 

(1) the guardian of the ward (/) ; 


(c) By will or contract of inheritance. 1868. 

(d) 1869. 

(e) But not more than six. 1860. 

(/) The supervising guardian is, however, eligible to membership. 
Ww. ESE 
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(2) a person who should not be appointed as guardian as pro- 
vided for ın 1781 or 1782; 

(3) a person who has been exoluded from membership by 
direction of the father or of the legitimate mother of the 
ward. 


1867, A person who is related to the ward neither by blood nor 
by marriage should not be appointed as member of the family 
council, unless he has been nominated by the ward’s father or 
legitimate mother, or has been selected by the family council, or 
has been selected by the president under 1864. 


1868. The provisions of 1777 apply to the directions permitted 
to the father or the mother by 1858, 1859, 1861, 1863, 1866. 

Directions given by the father take priority to those given by 
the mother. 


1869. No person is bound to acoept membership of a family 
council. 


1870. The members of a family council are appointed by the 
president, before whom they assume the obligation to exercise their 
office faithfully and conscientiously. The assumption of the obli- 
gation should be effected by clasp of hand in lieu of oath. 


1871. The appointment of a member of a family council may 
be made terminable on the occurrence or non-ocourrence of a 
certain event. 


1872. A family council has the rights and the duties of the 
Guardianship Court. The duty to conduct its affairs is imposed 
upon the president. 

Members of a family council may exercise their functions only 


in person. They are responsible in the same manner as a judge of 
a Guardianship Court (9). 


1873, Meetings of the family council shall be called by the 
president. A meeting shall be called if two members or the 





(y) Of. 1848. 
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guardian or the supervising guardian applies for it, or if the 
interest of the ward demands it. The members may be notified 
of the meeting either verbally or in writing. 


1874, The presence of the president and of at least two members 
is necessary to form a quorum of the family council. 

Resolutions of the family council are carried according to the 
majority of votes of those persons present. If the votes are equal 
the vote of the president decides. 

If in any affair the interest of the ward is in serious conflict with 
the interest of a member, such member is excluded from voting. 
Any question as to such exclusion is decided by the president. 


1875. A member of a family council who does not comply with 
the notice of meeting without sufficient excuse, or fails to give 
notice in due time of his inability to be present, or refuses to vote, 
shall be ordered by the president to make compensation for any 
damage arising therefrom. 

The president may impose upon such member a fine of not more 
than one hundred marks. 

If a sufficient excuse is subsequently found to exist, the measures 
taken shall be revoked. 


1876, If immediate intervention is necessary the president shall 
take all necessary measures; call a meeting of the family council ; 
notify it of the measures taken; and ask for a resolution as to any 
further measures which may be necessary. 


1877. Members of a family council may demand from the ward 
re-imbursement of outlay incurred; the amount of the outlay 1s 
fixed by the president. 


1878, A member of a family council vacates his office on the 
same grounds as those on which a guardian vacates his office as 
provided for in 1885, 1886, 1889. 

A member may, against his will, be discharged from office only 
by the Court next higher in rank to the Guardianship Court. 


1879, The Guardianship Court shall dissolve a family council if 
the number of its members necessary to form a quorum is absent, 
and there are no competent persons to make up the deficiency. 

EE 
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1880. The father of a ward may, subject to the conditions 
specified in 1777, direct the family council established by him to 
be dissolved on the occurrence or non-occurrence of a future event. 
The ward’s legitimate mother has the same right over a family 
council established by her. 

If such a case occurs the Guardianship Court shall dissolve the 
family council. 


1881. The Guardianship Court shall notify the dissolution of 
the family council to the persons who are members at that time, 
the guardian and the supervising guardian. 


The guardian and supervising guardian receive new certificates 
of appointment. The original certificates shall be returned to the 
Guardianship Court. 


VII.—Termination of Guardianship. 


1882, A guardianship comes to an end on the disappearance of 
the conditions specified in 1773 for its establishment (A). 


1883, If a ward is legitimated by subsequent marriage, the 
guardianship does not come to an end until the paternity of the 
putative father is established by a non-appellable decree issued 
between him and the ward, or until the Guardianship Court orders 
the termination of the guardianship. 

The Guardianship Court shall order the termination of the 
guardianship if it deems the conditions for legitimation to be in 
existence. So long as the putative father is living the termination 
should be ordered only if he has acknowledged his paternity, or is 
permanently prevented from making a declaration, or his place of 
residence is permanently unknown. 


1884, If the ward has disappeared the guardianship does not 
come to an end until its termination by the Guardianship Court. 
The Guardianship Court shall terminate the guardianship if it has 
information of the death of the ward. 





(h) A guardianship also comes to an end on the attainment of majority by 
the ward. 
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Where the ward is declared to be dead the guardianship comes 
to an end on the issue of the decree for declaration of death. 


1885. A guardian vacates his office on his being interdicted. 
Where the guardian is declared dead, his office is vacated on the 
issue of the decree for declaration of death. 


1886. The Guardianship Court shall dismiss the guardian from 
his office where his continuation in office, especially his conduct in 
breach of duty (7), would endanger the interest of the ward (A), or 
where one of the grounds specified in 1781 arises with reference to 
the guardian. 


1887. Where a woman has been appointed guardian the 
Guardianship Court may dismiss her from office if she marries. 

Where a married woman has been appointed guardian the 
Guardianship Court shall dismiss her from office if her husband 
refuses to give his consent, or revokes his consent to the acceptance 
or continuance in office. This provision does not apply where the 
husband is the father of the ward (7). 


1888. Where an official or a clergyman has been appointed 
guardian, the Guardianship Court shall dismiss him from office if 
the permission, which is necessary according to the State law for 
accepting the office or for continuance in the office which has been 
accepted before he becomes an official or clergyman, is refused or 
revoked, or if the refusal which is permissible by the State law in 
respect of the continuance in office is given (m). 


1889, The Guardianship Court shall dismiss a guardian on his 
own application if a grave reason exists; such a reason is, ¢.g., the 
occurrence of a circumstance which, under 1786, par. 1, (2) to (7), 
would entitle him to refuse acceptance of the office. 


(¢) Immoral conduct also constitutes a ground for dismissal. 

(k) The Guardianship Court may, in the first instance, prevent breaches 
of duty by orders and prohibitions. 1837. 

(7) In such a case the guardianship could have been established only if the 
father had not the parental power. 

(m) 1784. 
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1890. A guardian shall, on the termination of his office, hand 
over to his ward the property managed by him, and shall give an 
account of his management (rn). In so far as he has rendered an 
account to the Guardianship Court, a reference to such account is 
sufficient. 


1891. If there is a supervising guardian, the guardian shall 
submit the accounts to him. The supervising guardian shall make 
such remarks on the accounts as he deems fit to make after 
examination. 

The supervising guardian shall on demand give information as 
to the conduct of the supervising guardianship and, so far as he is 
in a position to do so, shall also give information as to the property 
managed by the guardian. 


1892, The guardian shall, after having submitted the accounts 
to the supervising guardian, present them to the Guardianship 
Court. 

The Guardianship Court shall examine the accounts by calcula- 
tion and verification, and shall not accept the accounts except with 
the concurrence of the supervising guardian and after discussion 
with the interested parties. In so far as the accounts have been 
acknowledged to be correct, the Guardianship Court shall 
authenticate such acknowledgment. 


1893. In case of termination of guardianship or the vacation 
of the office of guardianship, the provisions of 1682, 1683, apply 
mutatis mutandis. 

The guardian shall return his certificate of appointment to the 
Guardianship Court on vacating his office. 


1894, The heir of a deceased guardian shall without delay 
notify the Guardianship Court of the death. 

The guardian shall without delay notify the Guardianship Court 
of the death of the supervising guardian or of a co-guardian. 


1895. The provisions of 1885 to 1889, 1893, 1894, apply 
mutatis mutandis to the supervising guardian. 


(n) 259—261. 
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SECOND TITLE. 


Guardianship over Persons of Full Age. 


1896, If a person of full age has been interdicted, a guardian is 
appointed for him (0). 


1897. Except in so far as a contrary intention appears from 
1898 to 1908, the provisions applicable to guardianship over a 
minor apply te guardianship over a person of full age. 


1898. The father and the mother of the ward are not entitled to 
nominate any guardian, nor to exclude any person from the 


guardianship (p). 


1899, The father or, next after him, the legitimate mother (¢) 
of the ward is called upon to act as guardian in preference to the 
grandfathers (r). 

Neither parent is called upon to act as guardian if the ward has 
been adopted by a person other than the spouse of his father 
or mother. 

If the ward is born of a void marriage, in the case provided for 
by 1701, the father is not called upon to act; in the case provided 
for by 1702 the mother is not called upon to act. 


1900. A wife may be appointed guardian of her husband even 
without his consent. 

The spouse of a ward can be appointed guardian in preference 
to the parents and the grandfathers (r) ; the legitimate mother can, 
in the case provided for by 1702, be appointed guardian in prefer- 
ence to the grandfathers. 

An illegitimate mother can be appointed guardian in preference 
to the grandfather. 


(0) After the interdiction has been applied for, and before a guardian has 
been appointed, an interim guardianship may be established. 1906 ei seq. 

(p) The reason being that the ward is no longer under his or her parental 
power. 

(q) As to an illegitimate mother, see 1778, par. 3. 

(r) Cf. 1776. 
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1901. The guardian shall take care of the ward’s person only in 
so far as it is necessary for the carrying out of the object of the 
guardianship. 

If a married woman is under guardianship, the limitation 
specified in 1633 does not arise. 


1902. The guardian may promise or furnish an advancement 
out of the property of the ward only with the ratification of the 
Guardianship Court. 

For & contraot of ordinary or usufructuary lease, and for any 
other contract whereby the ward is bound to do periodical acts of 
performance, the guardian requires the ratification of the Guardian- 
ship Court where the contract is entered into for a longer term 
than four years. The provision of 1822 (4) remains unaffected. 


1903. If the father of the ward is appointed guardian, the 
appointment of a supervising guardian is dispensed with. The 
father has the right to claim the dispensations which may be 
granted under 1852 to 1854. The Guardianship Court may set 
aside the dispensations if they endanger the interest of the ward. 

These provisions do not apply where the father would not be 
entitled to manage the ward’s property if the latter were a 
minor (8). 


1904. If the legitimate mother of the ward has been appointed 
guardian, the same rule applies to her as to the father in the case 
provided for by 1903. The mother, however, shall be appointed 
supervising guardian if she applies for such appointment, or if the 
conditions exist under which a supplementary guardian would 
have to be appointed for her as provided for in 1687 (8). Ifa 
supervising guardian is appointed, the mother does not have the 
right to claim the dispensations specified in 1852. 


1905. A family council may be established only in the manner 
specified by 1859, par. 1. 

Neither the father nor the mother of the ward is entitled to give 
any directions as to the establishment and termination of a family 
council or as to its membership. 


(s) I.e., in the cases provided for by 1647, 1666, 1670, 1676, 1677, 1680. 
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1906. A person of full age, whose interdiction has been applied 
for, may be placed under interim guardianship if the Guardianship 
Court deem it necessary for averting any serious danger to the 
person or property of such person. 


1907. The provisions relating to the order of precedence in 
which persons are called to act as guardian do not apply to interim 
guardianship. 


1908. Interim guardianship comes to an end as soon as the 
application for interdiction has been withdrawn or rejected without 
any right of appeal. 

If the interdiction takes place, the interim guardianship comes 
to an end if a guardian is appointed by virtue of such interdiction. 

The interim guardianship shall be terminated by the Guardian- 
ship Court if the ward no longer requires the protection of the 
interim guardianship. 


THIRD TITLE. 


Curatorship. 


1909. A curator is appointed for a person under parental 
power or guardianship, to take charge of the affairs of which the 
parent or guardian is prevented (¢) from taking charge. A 
curator is appointed, e.g., for the management of any property 
which such person acquires mortis causa, or which has been trans- 
ferred to him gratuitously by a third party inter civos, provided 
that the testator in his testamentary disposition, or the third 
party at the time of the transfer, has specified that the acquisition 
shall be exempt from the father’s or guardian’s management. 

If the necessity for a curatorship arises, the parent or guardian 
shall notify the Guardianship Court without delay. 

A curatorship shall also be established even if the conditions for 
the establishment of a guardianship exist, provided that a guardian 
has not yet been appointed. 


(¢) No matter whether by law or by circumstances. 
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1910. A curator may be appointed for a person of full age who 
is not under guardianship, to take charge of his person and 
property, if he is unable to take care of his own affairs in conse- 
quence of physical infirmities, e.g., because he is deaf, blind, or 
dumb. 

If a person of full age who is not under guardianship is 
unable, in consequence of mental or physical infirmities, to take 
charge of certain of his affairs or certain kinds of affairs, e.g., his 
property affairs, a curator may be appointed for him to take charge 
of such affairs. 

The curatorship can be established only with the approval of 
the infirm person (4), unless an understanding with him is im- 
possible. 


1911. A curator absentis may be appointed for a person of full 
age, who is absent and whose place of residence is unknown, to 
take charge of his property affairs so far as is necessary. Such a 
curator shall also be appointed for him, even though the absent 
person has given a mandate or a power of agency for taking 
charge of his property, if circumstances have arisen which cause 
the revocation of the mandate or of the power of agency. 

The same rule applies to an absent person whose place of resi- 
dence is known, but who is prevented from returning to take 
charge of his property affairs. 


1912. A curator is appointed for a child en centre sa mére to 
protect its future rights so far as such rights require protection. 
The right to protect such rights belongs, however, to the father or 
mother if the child would have been under his or her parental 
power had it been already born. 


1913. If it is unknown or uncertain who is the interested party 
in an affair, a curator may be appointed for the interested party 
to take charge of the affair so far as such care is necessary. For 
example, a curator may be appointed for a reversionary heir who 
is not yet born or whose identity cannot be ascertained until after 
the ocourrence of a future event, for the time until the occurrence 
of reversionary succession (2). 


(u) The curatorship shall be terminated on his application. 
(v) See 2100 et seg., especially 2101 and 2139. 
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1914. Where a fund has been collected for a temporary purpose 
by public subscription, a curator may be appointed for the purpose 
of the management and use of the fund, if the persons appointed 
for such purpose have died or ceased to act. 


1915. Unless it is otherwise provided by law, the provisions 
applicable {o guardianship apply mutatis mutandis to curator- 
ship. 

The appointment of a supervising guardian is not necessary. 


1916. The provisions relating to the order of precedence in 
which persons are called upon to act as guardian do not apply to a 
curatorship to be established under 1909. 


1917, If the establishment of a curatorship under 1909, par. 1, 
sentence 2, is necessary, the person shall be called upon to act as 
curator who has been nominated as such by the testator in his 
testamentary disposition, or by the third party at the time of 
transfer; the provisions of 1778 apply mutatis mutandis. 

The testator may by testamentary disposition, or the third party 
may at the time of transfer, grant to the person nominated as 
ourator the dispensations specified in 1852 to 1854. The Guardian- 
ship Court may set aside the dispensations granted if they endanger 
the interest of the person under curatorship. 


For making any deviation from the directions of the third party 
his consent is, so long as he is still living, necessary and sufficient. 
The consent of the third party may be supplied by the Guardian- 
ship Court, if he is permanently not in a position to make a 
declaration, or if his place of residence is permanently unknown. 


1918. The curatorship over a person under parental power or 
guardianship comes to an end on the termination of the parental 
power or guardianship. 

The curatorship over a child en centre sa mére comes to an end 
on the birth of the child. 

The curatorship for taking charge of a particular affair comes to 
an end on the completion of the affair. 


1919, Curatorship shall be terminated by the Guardianship 
Court if the ground for its establishment has ceased to exist, 
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1920. A curatorship established under 1910 shall be terminated 
by the Guardianship Court if the person under ouratorship applies 
for the termination. 


1921. The curatorship over a person who is absent shall be 
terminated by the Guardianship Court if the person absent is no 
longer prevented from taking charge of his property affairs. 

If the person absent dies, the ouratorship does not come to an 
end until it is terminated by the Guardianship Court. The 
Guardianship Court shall terminate it if it has information of the 
death of the person absent. 

If the person absent is declared to be dead, the curatorship 
comes to an end on the issue of the decree for declaration of 
death. 


( 429 ) 


FIFTH BOOK. 


Law of Inheritance. 


First SECTION. 
ORDER OF SUCCESSION. 


1922. On the death of a person (accrual of the inheritance), his 
property (the inheritance) passes (a) as a whole to one or several 
other persons (heirs). 

The provisions relating to an inheritance apply to the share of a 
co-heir (share in the inheritance). 


1923. Only a person who was living at the time of the accrual 
of the inheritance may become an heir (6). 

A person en ventre sa mére at the time of the acorual of the 
inheritance is deemed to have been born before that time. 


1924. Statutory heirs of the first class are the descendants of 
the deceased. 

A. descendant living at the time of the accrual of the inheritance 
excludes from succession all descendants related by blood to the 
deceased through him. 

If a descendant has died before the time of the accrual of the 
inheritance, the descendants related by blood to the deceased 
through him take his place (succession per stirpes). 

Children inherit in equal shares. 





(a) Ipso jure. The inheritance may, however, be disclaimed within six 
weeks, 1942 ef seg. 

(6) This provision applies only to a statutory heir, and not to a person 
(especially a juristic person) appointed by will (2101, 2106, par. 2), nor toa 
contract of inheritance. 2279. 
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1925. Statutory heirs of the second class are the parents of the 
deceased and their descendants. 

If the parents are living at the time of the accrual of the 
inheritance, they alone inherit in equal shares. 

If the father or the mother has died before the time of the 
accrual of the inheritance, the descendants of the deceased parent 
take his or her place in accordance with the provisions applicable 
to the succession of heirs of the first class. If there are no 
descendants, the surviving parent alone inherits. 


1926. Statutory heirs of the third class are the grandparents (c) 
of the deceased and their descendants. 


If the grandparents are living at the time of the accrual of the 
inheritance, they alone inherit in equal shares. 

If, among the paternal or maternal grandparents, the grand- 
father or grandmother has died before the time of the accrual of 
the inheritance, the descendants of the deceased grandfather or 
grandmother take his or her place. If there are no such descendants, 
the share of the deceased grandparent on the paternal or maternal 
side goes to the other share of the grandparents on the other side ; 
and if the latter are not living, to their descendants. 

If the paternal or maternal grandparents have died before the 
time of the accrual of the inheritance, and if there are no descen- 
dants of the deceased grandparents on the paternal or maternal 
side, the grandparents on the other side or their descendants 
inherit alone. 

In so far as descendants take the place of their parents or of 
their ancestors, the provisions applicable to the succession of heirs 
of the first class (d) apply. 


1927. If a person belongs to the first, second or third class of 
different stirpes, he receives the share devolving upon him in 
respect of each stirps. Each share is deemed to be a separate share 
in the inheritance (e). 


— . 





(c) I.e., four altogether, two on the paternal and two on the maternal side. 

(d) 1924, pars. 2 to 4. 

(e) J.e., a share in respect of one stirps may be disclaimed without affecting 
any share in respect of another stirps. 1951, par. 1. 
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1928, Statutory heirs of the fourth class are the great grand- 
parents of the deceased and their descendants. 


If the great grandparents are living at the time of the accrual 
of the inheritance, they alone inherit; if there are several great 
grandparents, they inherit in equal shares without distinction 
whether they belong to the same or to different lines. 

If the great grandparents have died before the time of the 
accrual of the inheritance, that one of their descendants inherits 
who is related by blood to the deceased nearest in degree; several 
persons of the same degree inherit in equal shares. 


1929. Statutory heirs of the fifth class and the subsequent 
classes are the remoter ascendants of the deceased and their 
descendants. 


The provisions of 1928, pars. 2, 3, apply mutatis mutandis. 


1930. A relative by blood is not entitled to inherit so long as 
there is a relative by blood of a preceding class. 


1931. The surviving spouse of the deceased, in the capacity of 
statutory heir, is, concurrently with relatives by blood of the first 
class, entitled to one-fourth of the inheritance, or, concurrently 
with relatives by blood of the second class or with grandparents, 
to one-half of the inheritance. If there are both grandparents 
and descendants of the grandparents, the spouse takes also the 
share in the other half which would devolve upon such descendants 
as provided for in 1926. 


If there are neither relatives by blood of the first or second 
class nor grandparents, the surviving spouse takes the whole 
inheritance. 


1932, If the surviving spouse is statutory heir concurrently 
with relatives by blood of the second class or with grandparents, 
such spouse, in addition to his or her share in the inheritance, 
takes, by way of preferential benefit, all objects connected with the 
joint household in so far as they are not accessories of land, and 
all wedding presents. 

The provisions applicable to legacies apply to such preferential 
benefit. 
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1933, The surviving spouse’s right of inheritance and the 
right to the preferential benefit are barred if the deceased at tho 
time of his death was entitled to petition for divorce by reason of 
the fault of the spouse (f), and filed a petition for divorce or 
judicial separation (g). 


1934. If the surviving spouse is a relative by blood entitled to 
the inheritance, he (or she) inherits at the same time as a relative 
by blood. The share which devolves on him (or her) by reason of 
relationship by blood is deemed to be a separate share in the 
inheritance. 


1935. If the share of a statutory heir is, in consequence of his 
failure to inherit, added to the share of another statutory heir, the 
former share is deemed to be a separate share in the inheritance 
both in respect of the legacies and testamentary burdens with 
which the former or the latter heir is charged, and in respect 
of the hotchpot liability (A). 


1936. If neither a relative by blood nor the spouse of the 
deceased is living at the time of the accrual of the inheritance, the 
Treasury of the State of which the deceased was a subject at the 
time of his death becomes statutory heir (7). If the deceased was a 
subject of several States, the Treasuries of these States are entitled 
to inherit as statutory heirs in equal shares (A). 

If the deceased was a German who was not a subject of any 
State, the Imperial Treasury becomes statutory heir. 


1937. The deceased may name his heir by a unilateral dis- 
position mortis causa (a will or testamentary disposition). 


1938. The deceased may by will exclude a relative by blood or 


(f) This provision does not apply where the divorce was based on insanity. 

(g) In such a case a legacy made by will or contract of inheritance is also 
inoperative. 2077, 2279. 

(hk) 2050, 2051. 

(#) Cf. I. A., Art. 138. 

(k) An inheritance devolved upon the Treasury cannot be disclaimed. 
1942, par. 2. 
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his (or her) spouse from the statutory succession even without 
appointing an heir. 


1939. The deceased may by will confer any pecuniary benefit 
on another person without appointing him heir (i.e., a legacy) (?). 


1940. The deceased may by will bind his heir or a legatee to 
perform some act without conferring on any person a right to 
demand performance (i.e., a testamentary burden) (m). 


1941. The deceased may by contract appoint an heir and 
create legacies and testamentary burdens (i.e., a contract of inherit- 
ance) (n). 

Both the other contracting party and a third party may be 
appointed as heir (contractual heir) or legatee. 


SECOND SECTION. 


LEGAL STATUS OF AN HEIR. 


FIRST TITLE. 


Acceptance and Disclaimer of an Inheritance.—Supervision of the 
Probate Court. 


1942, An inheritance passes (0) to the heir entitled to inherit, 
subject to his right of disclaiming it (devolution of the inherit- 
ance). 

Tho Treasury may not disclaim an inheritance devolving upon 
it as statutory heir. 


1948, The heir may not disclaim the inheritance after he has 


(1) See 2147 et seg. A universal legacy (i.e., a legacy of the whole estate) 
is deemed to be a reversionary succession and not a legacy. 2100 ei seq. 

(m) For further particulars, see 2192 et seq. 

(n) See 2274 et seq. 

(0) Ipso jure. 

Ww. FF 
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accepted it (p), or after the period fixed for the disclaimer has 
elapsed ; at the expiration of the period the inheritance is deemed 
to have been accepted. 


1944, The disclaimer may be offected only within six weeks (g). 

The period begins to run from the time at which the heir has 
knowledge of the devolution and of the ground of his being 
entitled to inherit (r). If the heir is entitled under a disposition 
mortis causa, the period does not begun to run until the publication 
of the disposition (s). The provisions of 203, 206, applicable 
to prescription, apply mutatis mutandis to the running of the 
period (?). 

The period is six months if the deceased was last domiciled in 
a foreign country, or if the heir resides in a foreign country (u) at 
the beginning of the period. 


1945. The disclaimer is effected by declaration to the Probate 
Court (=) ; the declaration shall be made in publicly certified form. 

An authorised agent requires a publicly authenticated power 
of agency. The power of agency must either accompany the 
declaration or be annexed to it within the period of disclaimer. 


1946, An heir may accept or disclaim an inheritance as soon as 
accrual of the inheritance has taken place (y). 


1947, The acceptance or disclaimer may not be made subject to 
any condition or limitation of time. 


(p) Either expressly or impliedly. 

(g) The disclaimer is voidable, but not revocable. 1954 et seq. 

(r) I.e., whether by statutory succession or under a will or a contract of 
inheritance. 

(8) On the publication of a will, see 2260; of a contract of inheritance, 
see 2300. 

(t) In the case of persons of imperfect disposing capacity (114), the period 
begins to run from the moment at which the statutory agent has such 
knowledge. 

(u) A German colony or protectorate is deemed to be a foreign country 
within the meaning of this provision. 

(x) I.e., the Probate Court of the place where the deceased was last 
domiciled. Sect. 73 of the Voluntary Jurisdiction Act. 

(y) He may do so even before the will has been published. 
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1948, A person who is entitled to inherit under a disposition 
mortis causa may, if he would be entitled to inherit as statutory 
heir even without the disposition, disclaim the inheritance in the 
capacity of appointed heir, and accept it in the capacity of 
statutory heir. 

A person who is entitled to inherit both under a will and under 
a contract of inheritance may accept the inheritance devolved 
upon him by virtue of his testamentary right and disclaim the 
inheritance devolved upon him by virtue of his contractual right, 
and rice versä (s). 


1949, An acceptance is deemed not to have been effected if the 
heir was under a mistake as to the ground upon which his right to 
inherit is based (a). 

A disclaimer extends, in case of doubt, to all grounds upon 
which the right to inherit is based (5) and which are known to the 
heir at the time of making the declaration of disclaimer. 


1950, Acceptance or disclaimer may not be limited to a part of 
an inheritance. Acceptance or disclaimer of a part of an inheritance 
is of no effect. 


1951. A person who is entitled te inherit several shares in an 
inheritance (c) may, if his right to inherit is based upon different 
grounds, accept any of such shares and disclaim the others. 

If the right to inherit is based on the same ground, the accept- 
ance or disclaimer of one share affects also the other shares even 
if they devolve upon him after the date of acceptance or disclaimer. 
The right to inherit is deemed to be based upon the same ground 
where such right is created by several wills, or by several contracts 
of inheritance conoluded between the same persons. 











(z) His obligations in respect of legatees (2161) and testamentary burdens 
(2192) are not, however, affected by such acceptance or disclaimer. 

(a) The fact that the mistake was due to negligence is immaterial for this 
purpose, although he may be liable to make compensation to a third party 
for any damage which such third party has suffered through relying upon 
the validity of the acceptance. 122. 

(b) See note (r) to 1944. 

(c) For instance, by virtue of several degrees of relationship by blood 
(1927), or by virtue of relationship by blood and by virtue of relationship 
by marriage. 1934. 


FF 2 
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If a deceased appoints an heir for several shares in his inheri- 
tance, he may permit him by disposition mortis causa to accept any 
of such shares and disclaim the others. 


1952, The right of an heir to disclaim an inheritance passes by 
inheritance. 

If the heir dies before the expiration of the period of disclaimer, 
the period does not expire before the expiration of the period of 
disclaimer fixed for the inheritance of the deceased heir. 

Tf there are several heirs of the deceased heir, each may disclaim 
the part of the inheritance devolved upon the deceased heir 
proportional to his share in the inheritance devolved upon them. 


1953. If an inheritance is disclaimed, its devolution on the 
person disclaiming is deemed not to have taken place. 

The inheritance devolves on the person who would have been 
entitled to inherit if the person disclaiming had died before the 
time of the accrual of the inheritance; the devolution is deemed 
to have taken place at the time of the accrual of the inheritance. 


The Probate Court should communicate the disclaimer to the 
person upon whom the inheritance has devolved in consequence of 
the disclaimer (d). The Probate Court shall permit any person to 
inspect the declaration of disclaimer, provided he can offer primd 
facie proof that he has a legal interest therein. 


1954. Where an acceptance or disclaimer is voidable, the 
avoidance may be effected only within six weeks (e). 

Where the acceptance or disclaimer is voidable on the 
ground of threats, the period begins to run from the time at 
which the coercion ceases; in all other cases, from the time at 
which the person entitled to avoid has knowledge of the ground 
for avoidance. The provisions of 203, 206, 207, applicable to pre- 
scription, apply mutatis mutandis to the running of the period 

The period is six months where the deceased was last domiciled 


(d) The object of this provision is to enable the period of disclaimer 
specified in 1944 to run against the other heirs. If they are unknown, the 
Probate Court shall take the necessary measures for the protcction of the 
estate as provided for by 1960. 

(r) For the effects of avoidance, see 142, 
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in a foreign country (7°), or where the heir resided in a foreign 
country at the beginning of the period. 

The right of avoidance is barred if thirty years have elapsed 
since the acceptance or disclaimer. 


1955. The avoidance of the acceptance or of the disclaimer is 
effected by declaration to the Probate Court (g). The provisions 
of 1945 apply to such declaration. 


1956. The omission to disclaim within the period of disclaimer 
may be avoided in the same manner as an acceptance. 


1957, The avoidance of an acceptanco is deemed to be a dis- 
claimer, and the avoidance of a disclaimer is deemed to bo an 
acceptance. 

The Probate Court should communicate the avoidance of a dis- 
claimer to the person on whom the inheritance devolved in 
consequence of the disclaimer. The provision of 1953, par. 3, 
sentence 2, applies. 


1958, Before acceptance (4) of an inheritance a claim running 
against the estate may not be enforced in Court against the heirs. 


1959. If an heir takes charge of the affairs of an inheritance 
before disclaiming, he has the rights and the duties of a manager 
of affairs without mandate as against the person who ultimately 
becomes heir. 

If the heir disposes of any object forming part of the estate 
before disclaiming, the validity of the disposition is not affected by 
a disclaimer, provided the disposition could not be delayed without 
injury to the estate. 

A juristic act which must be entered into with the heir as such 
remains, if it is entered into with the person disclaiming before the 
disclaimer, effective even after the disclaimer. 


1960. Before acceptance of the inheritance the Probate Court 
shall, so far as is necessary, take all precautionary measures for the 





(/) Cf. note (u) to 1944." 
(g) An exception to 143. 
(h) See 1943, 1946 et seg., and 1959. 
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preservation of the estate. The same rule applies if the heir is 
unknown, or if it is uncertain whether he has accepted the inherit- 
ance or not. 

The Probate Court may, e.g., order the affixing of seals (7), the 
lodgment of money, negotiable instruments and valuables, and the 
drawing up of an inventory of the estate; and it may appoint a 
curator for the person who will become heir (a curator of the 
estate). 

The provision of 1958 does not apply to a curator of an estate. 


1961. The Probate Court shall, in the cases provided for by 
1960, par. 1, appoint a curator of the estate, if such appointment 
is applied for by a person entitled to a claim against the estate for 
the purpose of enforcing his claim in Court. 


1962. In respect of the curatorship of an estate the Probate 
Court takes the place of the Guardianship Court. 


1963. If, at the time of the accrual of an inheritance, the birth 
of an heir is expected, and if the expectant mother is not in a 
position to maintain herself, she may, until the time of delivery, 
claim maintenance suitable to her station in life out of the estate, 
or out of the child’s share, if other persons have also become 
entitled to inherit. In determining such share it is presumed that 
only one child will be born. 


1964, If an heir has not been found within a period which is 
reasonable under the circumstances, the Probate Court shall decide 
as the fact that there is no heir other than the Treasury (4). 

The decision establishes the presumption that the Treasury is 
statutory heir (/). 


1965. The decision shall be preceded by a public citation for 
notification by any person claiming any right of inheritance; the 





(i) A testamentary disposition prohibiting the drawing up of an inventory 
of the estate or the affixing of seals is invalid. 

(k) Cf. 1936. 

(?) The presumption is rebuttable under 292 of the Code of Civil 
Procedure. 
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manner of advertising the public citation and the duration of the 
period for notification are determined by the provisions applicable 
to the procedure by public summons. The public citation may be 
dispensed with if its expense is disproportionate to the value of 
the estate. 

A right of inheritance is not taken into consideration if, within 
three months after the expiration of the period for notification, it 
has not been proved to the Probate Court that the right of inherit- 
ance exists, or that such right has been enforced in Court by 
action against the Treasury. If a public citation has not been 
issued the three months’ period begins to run from the time when 
citation has been issued by the Court to prove that such right is in 
existence or that such action has been brought. 


1966. No right may be enforced in Court by or against the 
Treasury in the capacity of statutory heir until after it has been 
decided by the Probate Court that no other heir than the Treasury 
is in existence. 


(Gen 


SECOND TITLE. 
Liability of an Heir for the Liabilities of the Estate. 


I.—Liabilities of the Estate. 


1967. An heir is liable for the liabilities of the estate. 

The liabilities of the estate include not only the debts incurred 
by the deceased, but also the obligations imposed upon the heir as 
such, e.g., the obligations arising from any rights to compulsory 
portions, legacies and testamentary burdens. 


1968, The heir bears the funeral expenses of the deceased 
suitable to the latter’s station in life (m). 


1969, The heir is bound, as towards all the members of the 
_ deceased’s family who, at the time of the death of the deceased, 





(m) If the heir does not defray such expenses, they are borne by the 
persons who were bound to furnish maintenance to the deceased. 1601 et seq., 
especially 1608. 
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belonged to the latter’s household and were maintained by the 
latter, to furnish maintenance to them for the first thirty days 
after the accrual of the inheritance to the same extent as the 
deceased himself; and to permit them to use the house and all 
household articles. The testator may give a different direction in 
his testamentary disposition. 

_ The provisions relating to legacies apply mutatis mutandis. 


II.— Public Summons of the Creditors of an Estate. 


1970. The creditors of an estate may be required by public 
summons to present their claims. 


1971. Pledgees and creditors who stand on an equal footing 
with pledgees in bankruptcy proceedings, or who, in the case of 
compulsory execution on immoveables, have a right to claim 
satisfaction out of such immoveables, are not affected by the 
public summons so far as satisfaction out of the objects subject to 
their rights is concerned. The same rule applies to creditors 
whose claims have been secured by a caution, or who in bankruptcy 
proceedings have a right of privilege in respect of any object 
subject to their right. 


1972. Rights to compulsory portions, legacies and testamentary 
burdens are, subject to the provision of 2060 (1), not affected by 
the public summons. 


1973, An heir may refuse to satisfy a creditor of the estate who 
is excluded by the public summons in so far as the estate is 
exhausted through satisfaction of the creditors who are not so 
excluded. The heir shall, however, satisfy the excluded creditor 
before performing his obligations arising from rights to compulsory 
portions, legacies and testamentary burdens, unless the creditor has 
not enforced his claim in Court until after the performance of such 
obligations. | 

The heir shall, under the provisions relating to the return of 
unjustified benefits, hand over any surplus of the estate for the 
purpose of satisfying the creditor in compulsory execution pro- 
ceedings. The heir may refuse to hand over any existing objects 
belonging to the estate by payment of their value. A non- 
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appellable decree directing the heir to satisfy an excluded creditor 
has, as against another creditor, the same effect as satisfaction 
itself (n). 


1974, A creditor of the estate who asserts his claim against the 
heir after five years since the acorual of the inheritance stands 
on an equal footing with an excluded creditor, unless his claim 
has become known to the heir before the expiration of the five 
years, or has been notified in the proceedings by public summons. 
In the case of the inheritance of a person who has been declared 
dead, the period of five years does not begin to run until the issue 
of the decree for declaration of death. 

The obligation imposed upon the heir by 1973, par. 1, sentence 2, 
arises, as between the obligations arising from rights to compulsory 
portions, legacies, and testamentary burdens, only in so far as the 
creditor would have priority in rank in case of bankruptcy pro- 
ceedings against the estate (0). 

In so far as a creditor is not affected by the public summons, as 
provided in 1971, the provisions of par. 1 do not apply to him. 


_ITI.—Limitation of the Liability of an Heir. 


1975. The liability of an heir for the liabilities of an estate 
is limited to the estate, if a curatorship over the estate has been 
established for the satisfaction of the creditors of the estate (i.e., 
administration of the estate), or if bankraptcy proceedings have 
been instituted against the estate (7p). 


1976, If the administration of the estate has been ordered, or 
bankruptcy proceedings against the estate have been instituted, 
the legal relations, extinguished in consequence of the accrual of 
the inheritance by the merger of a right in an obligation or of a 
right in a charge, are deemed not to have been extinguished (¢). 


(n) Cf. 995 of the Code of Civil Procedure, and sect. 219 of the Bank- 
ruptcy Act. 

(0) See Bankruptcy Act, s. 226, par. 3. 

(p) For exceptions, see 1994, par. 1, sentence 2; 2005, par. 1; 2013. 

(g) Under sect. 225 of the Bankruptcy Act the heir may assert any claims 
which ho has against tho deceased. 
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1977. If, before the administration of the estate has been 
ordered or before bankruptey proceedings have been instituted 
against the estate, a creditor of the estate has set off his claim 
against a claim of the heir not forming part of the estate, without 
the latter’s consent, then after the date of the order for administra- 
tion or the institution of the bankruptcy proceedings the set-off is 
deemed not to have been effected. 

The same rule applies if a creditor who is not a creditor of the 
estate has set off a claim which he has against the heir against 
a claim forming part of the estate. 


1978, If administration of the estate has been ordered, or bank- 
ruptoy proceedings against the estate have been instituted, the heir 
is responsible to the creditors of the estate for the administration 
of the estate prior to the date of the order or bankruptcy 
proceedings just as if he had administered the estate on their 
behalf as a mandatory after the acceptance of the inheritance. 
The provisions relating to management of affairs without mandate 
apply mutatis mutandis to the affairs of the inheritance managed 
by the heir before its acceptance. 

The claims which the creditors of the estate have under par. 1 are 
deemed to be part of the estate. 

Any outlay incurred by the heir shall be reimbursed to him out 
of the estate in so far as he could claim reimbursement under the 
provisions relating to mandate or relating to management of 
affairs without mandate. 


1979. The discharge of a liability of the estate by the heir is 
deemed, as against the creditors of the estate, to have been made 
on account of the estate if under the circumstances the heir might 
presume that the estate was sufficient for discharging all the 
liabilities of the estate. 


1980. If the heir does not apply for the institution of bank- 
ruptcy proceedings against the estate without delay (7) after 
having had knowledge of the insolvency of the estate, he is 
responsible to the creditors for any damage arising therefrom. 
In determining the question of insolvency of the estate the obliga- 


(r) I.e., without culpable delay. 121. 
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tions arising from legacies and testamentary burdens are not taken 
into consideration. 

Ignorance due to negligence is equivalent to actual knowledge 
of insolvency. It is deemed to be negligence if, e.g., the heir 
does not apply for a public summons of the creditors of the 
estate (s), although he has reason to believe in the existence of 
unknown liabilities of the estate; such public summons is not 
necessary if the cost of the proceedings is disproportionate to the 
value of the estate (?). 


1981. The administration of the estate shall be ordered by the 
Probate Court if the heir applies for such order. 

Upon the application of a creditor of the estate the adminis- 
tration of the estate shall be ordered if there is reason to believe 
that satisfaction of the creditors of the estate out of the estate will 
be endangered by the conduct or pecuniary circumstances of the 
heir. The application may not be made after two years have 
elapsed since the acceptance of the inheritance (x). 

The provisions of 1785 do not apply. 


1982. The order for the administration of the estate may be 
refused if the assets are insufficient for the payment of costs. 


1983. The Probate Court shall publish the order for the 
administration of the estate in the newspaper selected for the 
publication of its notices. 


1984, Upon the issue of the order for the administration of the 
estate the heir loses his right to administer the estate and his right 
to dispose of it. The provisions of sects. 6 and 7 of the Bankruptcy 
Act apply mutatis mutandis (x). A claim against the estate may 
be enforced in Court only against the administrator of the estate. 





(s) Seo 1970 et seg. 

(t) See Bankruptcy Act, s. 228, par. 2. 

(u) The heir may not be appointed administrator of the estate. 

(x) These two sections of the Bankruptcy Act are now numbered 7 and 8 
in the Revised Edition. Sect. 7 provides that juristic acts entered into by 
the heir after the issue of the decree for administration are invalid as against 
the creditors of the inheritance. Sect. 8 provides that any payment made to 
the heir by virtue of an obligation to be performed in favour of the estate is 
not valid as against creditors of the estate unless the assets of the estate are 
actually increased by such payment, 
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Compulsory execution or distraint on the estate in favour of a 
creditor who is not a creditor of the estate is not permitted (y). 


1985. The administrator of the estate shall administer the 
estate, and shall discharge the liabilities of the estate out of the 
estate. 

The administrator is responsible even to the creditors of the 
estate for his administration of the estate. The provisions of 1978, 
par. 2, and 1979, 1980, apply mutatis mutandis (2). 


1986, The administrator cannot surrender the estate to the heir 
until the known liabilities of the estate have been discharged. 

If the discharge of a liability is impracticable for the time being, 
or if it is contested, the surrender of the estate can be made only if 
security has been given to the creditor. Security need not be 
given for a conditional claim where the possibility of the fulfil- 
ment of the condition is so remote that the claim has no present 
money value. 


1987, The administrator may claim a reasonable remuneration 
for acts done in the discharge of his office. 


1988, The administration of the estate comes to an end on the 
institution of bankruptcy proceedings against the estate. 

The administration of the estate may be terminated if it is 
apparent that the assets are insufficient for the payment of costs. 


1989. If the bankruptcy proceedings against the estate have 
been terminated by the distribution of the estate or by the payment 
of a composition, the provisions of 1973 apply mutatis mutandis to 
the liability of the heir. 


1990. Where an order for the administration of the estate or 
institution of bankruptcy proceedings may be refused by reason of 
the insufficiency of the assets for the payment of costs, or where 
the administration of the estate is terminated or the bankruptcy 


.(y) See 784 of the Code of Civil Procedure. 
(z) An inventory period (1994) may not be fixed as against the administra- 
tor, 2012, 


sane ogg 
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proceedings are discontinued (a) for such reason, the heir may 
refuse to satisfy a creditor of the estate in so far as the estate is 
insufficient for his satisfaction. In such a case the heir is bound 
to hand over the estate for the purpose of satisfying the creditor in 
compulsory execution proceedings. 

This right of the heir is not barred by the fact that the creditor, 
after the accrual of the inheritance, has acquired a right of pledge 
or a hypotheca by means of compulsory execution or distraint, or 
has acquired a caution by means of a provisional disposition (0). 


1991. If the heir exercises the rights which he has under 1990, 
the provisions of 1978, 1979 apply to his liability and to the 
re-imbursement of outlay incurred. 

The legal relations extinguished in consequence of the accrual 
of the inheritance by the merger of a right in an obligation or of a 
right in a charge are, as between the heir and the creditors, deemed 
not to have been extinguished (c). 

A non-appellable decree directing the heir to satisfy a creditor 
has, as against another creditor, the same effect as satisfaction 
itself. 

The heir shall perform all obligations arising from rights to 
compulsory portions, legacies and testamentary burdens just as if 
they had been presented for performance in the case of bankruptey 
proceedings. 


1992, If the insolvency of the estate is due to legacies and 
testamentary burdens, the heir is, even though the conditions 
specified in 1990 have not occurred, entitled to perform such 
obligations in accordance with the provisions of 1990, 1991. He 
may refuse to hand over any existing objects belonging to the 
estate by payment of their value (d). 





(a) On the “‘ discontinuance ” (Einstellung) of bankruptcy proceedings, see 
Bankruptcy Act, s. 204. 

(b) See 883, 884. 

(c) See note (q) to 1976. 

(d) This provision is similar to that contained in 1973, par. 2. 
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IV.—The Filing of an Inventory. 


Unlimited Liability of an Heir. 


1993. An heir is entitled to file an inventory of the estate 
(i.e, inventory) with the Probate Court (f.e., the filing of an 
inventory). 


1994. The Probate Court shall, upon the application of a 
creditor of the estate, fix a period for the heir to file the inventory 
(i.e., inventory period). After the expiration of the period the 
heir is liable without limitation for the liabilities of the estate 
unless an inventory has been filed within such period. 

The applicant shall offer primd facie proof of his claim. The 
validity of the fixing of the period is not affected by the fact that 
the claim proves to be non-existent. 


1995. The inventory period should not be less than one month 
nor more than three months. It begins to run from the time of 
the service of the order fixing the period. 

If the period has been fixed before acceptance of the inheritance, 
it does not begin to run until acceptance of the inheritance. 

The Probate Court may, upon the application of the heir, 
extend the period at its discretion. 


1996. If the heir has been prevented by vis major from filing 
the inventory in due time, or from applying for extension of the 
inventory period, which he is justified in doing under the ciroum- 
stances, the Probate Court shall, upon his application, fix a new 
inventory period. The same rule applies if the heir, without any 
fault on his part, has no knowledge of the service of the order 
fixing the inventory period. 

The application must be filed within two weeks after the 
removal of the preventing cause, and at the latest before the 
expiration of one year after the lapse of the period originally 
fixed (e). 

Before giving any decision the Probate Court should, if possible, 





(e) See 234 of the Code of Civil Procedure. 


LIABILITY OF AN HEIR, 447 


hear the creditor of the estate upon whose application the original 
period has been fixed. - 


1997. The provisions of 203, par. 1, and 206, applicable to 
prescription, apply mutatis mutandis to the running of the inventory 
period and of the period of two weeks specified in 1996, par. 2. 


1998. If the heir dies before the expiration of the inventory 
period or the period of two weeks specified in 1996, par. 2, the 
period does not expire before the lapse of the period fixed for 
disclaimer of the inheritance by the heir. 


1999, If the heir is under parental power or guardianship, the 
Probate Court should communicate the fixing of the inventory 
period to the Guardianship Court. 


2000. The fixing of an inventory period is ineffective where 
administration of the estate has been ordered or bankruptcy pro- 
ceedings against the estate have been instituted. During the con- 
tinuance of the administration or of the bankruptcy proceedings 
an inventory period may not be fixed. If the bankruptcy pro- 
ceedings have been terminated by the distribution of the estate or 
by the payment of a composition, the filing of an inventory is not 
required for terminating the unlimited liability. 


2001. The objects belonging to the estate existing at the time 
of the accrual of the inheritance and the liabilities of the estate (/) 
should be fully stated in the inventory. 

The inventory should contain a description of the objects belong- 
ing to the estate, where such description is necessary for deter- 
mining their value, and also a statement of their value. 


2002. The heir must call in the assistance of a competent 
public authority, or a competent official, or a notary for making 
the inventory (9). 


(/) Including all liabilities which have been incurred after the accrual of 
the inheritance, e.g., the funeral expenses of the deceased. 

(g) The cost of the inventory is borne by the estate. Bankruptcy Act, 
B. 224 (4). 
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2003. The Probate Court shall, upon the application of the 
heir, either make the inventory itself or instruct a competent 
public authority, a competent official, or a notary to make it. 
Presentation of the application is deemed to be the observance of 
the inventory period. 

The heir is bound to give any information necessary for making 
the inventory. Ä 

The inventory shall be filed with the Probate Court by such 
public authority, official, or notary. 


2004. If the Probate Court has already in its possession an 
inventory which complies with the requirements of 2002, 2003, it 
is sufficient if the heir declares to the Probate Court before the 
expiration of the inventory period that such inventory shall be 
valid as though it had been filed by him. 


2005. If the heir has intentionally caused any serious omission 
in the statement of the objects belonging to the estate contained 
in the inventory, or if he causes any non-existent liability of the 
estate to be included in the inventory with the intention of 
injuring the creditors of the estate, he is liable without limitation 
for the liabilities of the estate. The same rule applies if he refuses 
or intentionally delays in a serious manner to give the information 
in the case provided for by 2003. 

If the statement of the objects belonging to the estate is incomplete 
under circumstances other than those specified in par. 1, anewinven- 
tory period (k) may be fixed for the heir to complete the inventory. 


2006. The heir shall, on demand by a creditor of the estate, 
swear an oath of disclosure (?) in the Probate Court to the effect— 


that he, according to the best of his knowledge, has stated 


the objects belonging to the estate as completely as he was in 
a position to do. 


The heir may complete the inventory before swearing such 
oath, 
If the heir refuses to swear such oath, he is liable without 


(4) The provisions of 1994—2000 are applicable to such period. 
(i) As to its procedure, see sect. 79 of the Voluntary Jurisdiction Act. 
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limitation to the creditor who has made the application. Thesame 
rule applies if he does not appear on the day fixed for appearance 
nor on the day fixed upon the application of the creditor, unless 
there is a sufficient excuse for non-appearance on the fixed day. 

A. repetition of such oath may be required by the same or 
another creditor only if there is reason to suspect that other assets 
of the estate have become known to the heir after the swearing of 
the oath. 


2007. If an heir is entitled to several shares in the inherit- 
ance (X), his liability for the liabilities of the estate in respect of 
each of the shares is determined just as if the shares belonged to 
different heirs. In cases of the right of accrual (7) and in those 
provided for by 1935 this applies only where the shares are 
unequally charged. 


2008. If a married woman becomes heiress, and if the inherit- 
ance forms part of her contributed property or common property, 
the fixing of an inventory period is effective only if it is made to 
affect her husband also. So long as the period has not expired 
as against the husband, it does not expire as against the wife. 
The filing of an inventory by the husband is also available in: 
favour of the wife. 

If the inheritance forms part of the common property, these 
provisions apply even after the dissolution of the community of 
goods. | 


2009. If the inventory has been filed in due time, it is 
presumed, as between the heir and the creditors of the estate, that 
at the time of the accrual of the inheritance there were no other 
assets of the estate than those stated in the inventory (m). 


2010. The Probate Court shall permit any person to inspect 
the inventory, provided that he can offer primd facie proof that he 
has a legal interest therein. 


2011. An inventory period may not be fixed as against the 


(k) 1951. (7) 2094, 2095. 
(m) The presumption is rebuttable. 
W. GG 
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Treasury as statutory heir. The Treasury is bound to give to the 
Probate Court any information relating to the condition of the 
estate. 


2012. An inventory period may not be fixed as against a 
curator of an estate appointed under 1960, 1961. A curator of an 
estate is bound as towards the creditors of the estate to give any 
information relating to the condition of the estate. The curator of 
the estate may not waive the limitation of the liability of the heir. 

These provisions apply also to an administrator of an estate. 


2013, If an heir is liable without limitation for the liabilities of 
an estate, the provisions of 1973 to 1975, 1977 to 1980, 1989 to 
1992 do not apply; the heir is not entitled to apply for an order 
for the administration of the estate (n). The heir may, however, 
avail himself of any limitation of his liability arising under 1973 
or 1974, if the case provided for by 1994, par. 1, sentence 2, or 
2005, par. 1, arises subsequently. 

The provisions of 1977 to 1980 and the right of an heir to apply 
for an order for the administration of the estate are not barred by 
the fact that he is liable without limitation to some creditors of the 
estate. 


V.—Dilatory Pleas. 


2014, An heir is entitled to refuse the discharge of a liability 
of the estate before the expiration of three months after the accept- 
ance of the inheritance, but not after the date of the filing of an 
inventory (0). 


2015. If the heir has presented his application for the issue of 
a public summons to the creditors of the estate within one year 
after the acceptance of the inheritance, and if the application is 
allowed, the heir is entitled to refuse the discharge of a liability 
of the estate until the termination of the proceedings of the public 
summons. 


(n) Cf. 1975. 
(0) A claim based upon 1969 is not deemed to be a “liability of the 
estate” within the meaning of this provision. 
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It is equivalent to termination of the proceedings of the public 
summons if the heir does not appear on the day fixed by the public 
summons, and does not within two weeks apply for the fixing of 
another day, or if he does not appear on such other day. 

If the decree of exclusion is issued, or the application for the 
issue of such decree is rejected, the proceedings are not deemed to 
have been terminated before the expiration of a period of two 
weeks since the publication of the decree, nor before the decision 
of any appeal taken within the prescribed period. 


2016. The provisions of 2014, 2015 do not apply where the 
heir is liable without limitation. 

The same rule applies, in so far as a creditor is not affected by 
& public summons to the creditors of the estate as provided in 1971, 
with the result that any right acquired after the accrual of the 
inheritance by means of compulsory execution or distraint, and 
any caution acquired by means of a provisional decree after that 
time are not taken into consideration (7). 


2017. If a curator of an estate has been appointed to administer 
the estate after the acceptance of the inheritance, the periods 
specified in 2014 and 2015, par. 1, begin to run from the time of 
such appointment (g). 


THIRD TITLE. 
Petitio Hereditatis. 


9018. The heir may require any person to return to him what- 
ever (r) the latter has acquired out of the inheritance by virtue of 
an alleged right of inheritance to which he in fact is not entitled 
(a possessor of the inheritance). 


2019. Whatever the possessor of the inheritance acquires 
through a juristio act by means of the inheritance is also deemed 
to be acquired out of the inheritance. 


(p) Cf. 1990, par. 2. 

(g) The curator may also set up any plea which is available to an heir as 
provided for by 2014, 2015. 

(r) I.e., whether it be res corporales or res incorporales makes no difference. 


ac? 
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The fact that a claim acquired in this manner forms part of the 
inheritance is not available against the debtor until he has know- 
ledge of such fact; the provisions of 406 to 408 apply mutatis 
mutandis. 


2020. The possessor of the inheritance shall surrender to the 
heir all the emoluments drawn by him; the obligation to make 
such surrender extends also to fruits the ownership of which he has 
acquired. 


2021. In so far as the possessor of the inheritance is not in a 
position to make such surrender, his obligation is determined 
acoording to the provisions relating to the return of unjustified 
benefits. 


2022. The possessor of the inheritance is bound to surrender 
the things forming part of the inheritance only upon reimburse- 
ment of all outlay incurred upon them, in so far as such outlay is 
not covered by setting off the benefits to be returned under 2021. 
The provisions of 1000 to 1003, applicable to claims arising from 
ownership, apply mutatis mutandis. 

Outlay includes also any expenses incurred by the possessor 
of the inheritance for the payment of charges upon the inherit- 
ance or for the purpose of the discharge of any liabilities of 
the estate. 

In so far as the heir, in respect of the outlay which has been 
incurred not upon individual objects, e.g., the outlay specified in 
par. 2, has to make reimbursement thereof to a greater extent 
under the general provisions than under these provisions, the 
claim of the possessor of the inheritance under the general pro- 
Visions remains unaffected. 


2023. If the possessor of the inheritance has to surrender 
things forming part of the inheritance, the claim of the heir for 
compensation for the damage or destruction of the things or 
the impossibility of returning them arising from any other cause 
is, after the date of action commenced, determined according to 
the provisions which apply to the legal relations between an owner 
and a possessor after the date of action commenced on a claim of 
ownership (8). 


(¢) See 989 ef seg. 


a TOOT 
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The same rule applies to the claim of the heir for the surrender 
of or compensation for emoluments, and to the claims of the 


possessor of the inheritance for reimbursement of outlay in- 
curred (?). 


2024. If the possessor of the inheritancé was in bad faith at 
the time of possession of the inheritance, he is liable just as if 
action on the claim of the heir were commenced at such time. If 
the possessor of the inheritance subsequently learns that he is not 
an heir, he is liable in the same manner after he has acquired such 
knowledge. Any further liability on account of default (w) 
remains unaffected. 


2025. If the possessor of the inherifance has acquired an 
object belonging to the inheritance by a criminal act, or has 
acquired a thing forming part of the inheritance by unlawful 
interference, he is liable under the provisions relating to compen- 
sation for unlawful acts. A bond fide possessor of the inheritance 
is, however, liable for unlawful interference under those provisions 
only if the heir had already attained actual possession of the 
thing (7). 


2026. So long as the petitio hereditatis is not barred by pre- 
scription, the possessor of the inheritance may not, as against the 
heir, avail himself of the usucapion of a thing which he has in 
his possession as part of the inheritance. 


2027. The possessor of the inheritance is bound to give to the 
heir any information respecting the condition of the inheritance 
and the place where the objects belonging to the inheritance may 
be found. 

The same obligation is imposed upon any person who, without 
being a possessor of the inheritance, takes possession of a thing 
out of the estate before the heir has attained actual possession of 
such thing. 


(t) A mald fide possessor may only claim reimbursement of necessary 
outlay incurred by him under the provisions relating to management of 
affairs without mandate. 677 et seq. 

(u) See 284, 285. 

(x) An exception to 857. 
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2028. Any person who was a member of the deceased’s house- 
hold at the time of the accrual of the inheritance, is bound to give 
to the heir, on demand, any information as to which of the affairs 
of the inheritance he has managed, and the place, if known to 
him, where the objects belonging to the inheritance may be found. 

If there is reason to suspect that the information has not been 
given with the necessary care, the person bound shall, on demand 
by the heir, swear an oath of disclosure to the effect— 


That he, according to the best of his knowledge, has made 
the statement as completely as he was in a position to do. 


The provisions of 259, par. 3, and 261 apply. 


2029. The liability of a possessor of an inheritance (y) is, even 
as against the claims which the heir has in respect of the individual 
objects belonging to the inheritance, determined according to the 
provisions relating to claims arising from ownership. 


2030. Any person who acquires an inheritance by contract with 
@ possessor of the inheritance is, as against the heir, in the same 
position as a possessor of the inheritance. 


2031. If a person declared to be dead survives the date which 
is deemed to be the date of his death, he may demand the return 
of his property under the provisions applicable to petitio hereditatis. 
So long as the person declared dead is still living, the prescription 
of his claim is not complete until the lapse of one year after the 
time at which he has knowledge of the declaration of death. 

The same rule applies, where the death of a person has been 
erroneously assumed without a declaration of death (s). 


(y) Whether bond fide or mald fide makes no difference. 
(z) E.g., where a dead body has been erroneously identified. 
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FOURTH TITLE. 


Plurality of Heirs. 


I.—Legal Relations between the Heirs ‘Inter se.” 


2032. If the deceased leaves several heirs, the estate becomes 
the common property of the heirs. 
Before partition the provisions of 2033 to 2041 apply. 


2033, Each co-heir may dispose of his share in the estate. A 
contract whereby a co-heir disposes of his share requires judicial 
or notarial authentication. 

A co-heir may not dispose of his share in the individual objects 
belonging to the estate. 


2034, If a co-heir sells his share to a third party, the other 
co-heirs are entitled to pre-emption («). 
The period for the exercise of the right of pre-emption is three 
months. The right of pre-emption passes by inheritance. 


2035. If the share sold has been transferred to the purchaser, 
the co-heirs may, as against the purchaser, exercise the right of 
pre-emption which they have as against the seller under 2034. 
The right of pre-emption as against the seller is extinguished on 
the transfer of the share. 

The seller shall without delay notify the co-heirs of the 
transfer (b). 


2036. Upon the transfer of the share to the co-heirs the 
purchaser is discharged from his liability for the liabilities of 
the estate. His liability continues, however, to exist in so far as 
he is responsible to the creditors of the estate under 1978 to 1980; 
the provisions of 1990, 1991, apply mutatis mutandis. 


(a) The right of pre-emption belongs to the other heirs jointly. On the 
exercise of this right, see 504 et seq. 
(b) 510, par. 1, is applicable. 
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2037. If the purchaser transfers the share to a third party, the 
provisions of 2033, 2035, 2036, apply mutatis mutandis. 


20388, The right to administer the estate belongs to the heirs 
in common. Each co-heir is bound as towards the others to 
concur in all measures which are necessary for the proper adminis- 
tration of the estate; each co-heir may take any measures necessary 
for the preservation of the estate even without the concurrence of 
the others. 

The provisions of 743, 745, 746, 748, apply. No distribution 
of fruits is made until partition of the estate. If partition is 
excluded for a longer period than one year (c), each co-heir may 
demand distribution of net profits at the end of each year. 


2039. If a claim forms part of the estate, the person bound 
may perform his obligation only in favour of all the heirs jointly, 
and each co-heir may demand performance only in favour of all 
the heirs. Each co-heir may require the person bound to lodge, 
for the benefit of all the heirs, the thing to be delivered, or, where 
the thing is not suitable to be lodged, to deliver it to a custodian 
appointed by the Court. 


2040. The heirs may dispose of an object belonging to the 
estate only in common. 

A debtor may not set off a claim which he has against a single 
co-heir against a claim forming part of the estate. 


2041, Whatever is acquired by virtue of a right forming part 
of the estate, or as compensation for the destruction, damage, or 
deprivation of an object belonging to the estate, or by a juristic 
act relating to the estate, forms part of the estate. The provision 
of 2019, par. 2, applies to any claim acquired by such a juristio 
act. 


2042. Each co-heir may demand partition at any time except 
in so far as a contrary intention appears from 2043 to 2045. 
The provisions of 749, pars. 2, 3, and 750 to 758 apply. 


(c) Cf. 2044. 
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2043, In so far as the shares in the inheritance are not yet deter- 
mined on account of the expected birth of a co-heir (d), partition 
is excluded until the uncertainty is removed. 


The same rule applies in so far as the shares in the inheritance 
are not yet determined because a decision on a declaration of 
legitimation, or on the confirmation of adoption, or on the ratifi- 
cation of a foundation established by the deceased, is still pending. 


2044. The deceased may by testamentary disposition exclude 
partition in respect of the estate or the individual objects belonging 
to the estate, or make it dependent upon the observance of a 
period after notice. The provisions of 749, pars. 2, 3, 750, 751, 
and 1010, par. I, apply mutatis mutandis. 

The disposition is ineffective if thirty years have elapsed since 
the accrual of the inheritance. The deceased may, however, direct 
that the disposition is to be effective until the ocourrence of a 
certain event with reference to one of the co-heirs, or, where he 
has created any reversionary succession or legacy, until the occur- 
rence of reversionary succession or the devolution of the legacy. 
If the co-heir with reference to whom the event is to occur is 
a juristic person, a period of thirty years is to be observed. 


2045. Each co-heir may demand that partition be suspended 
until the termination of the proceedings by public summons 
permitted by 1970, or until the expiration of the period for pre- 
sentation specified in 2061. If public summons has not yet been 
applied for, or if public citation under 2061 has not yet been 
issued, the suspension may be demanded only if the application 
has been made or the citation has been issued without delay. 


2046. The liabilities of the estate shall be first discharged out 
of the estate. If a liability of the estate is not yet due or is 
contested, whatever is necessary for the discharge of the liability 
shall be retained (e). 

If a liability of the estate is borne by only some of the co-heirs, 


. 


(d) Of. 1963. 
(e) This provision applies only as between the co-heirs inter se. As between 
the co-heirs and the creditors of the estate the provisions of 2058 et seq. apply. 
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such liability may be discharged only out of what accrues to them 
at the time of partition. 

The estate shall, as far as necessary, be converted into money 
for the discharge of its liabilities. 


2047. After the discharge of the liabilities of the estate the 
residue accrues to the heirs in proportion to their shares in the 
inheritance. 

Documents relating to the personal affairs of the deceased, or 
to his family, or to the whole estate, remain the joint property of 
the co-heirs (/). 


2048. The deceased may give directions as to partition in a 
testamentary disposition. He may, e.g., direct that partition shall 
be effected by a third party in an equitable manner. Any decision 
given by such third party by virtue of the direction is not binding 
upon the heirs, if it is evidently inequitable ; ; In such a case the 
decision is given by judicial decree. 


2049, If the deceased has directed that one of the co-heirs 
shall have the right to appropriate any farm forming part of the 
estate, it is to be presumed, in case of doubt, that the farm shall 
be assessed at the value of its products (9). 

The value of the products is determined by the permanent net 
profits which may be derived from the farm consistently with its 
former economic purpose, in accordance with the rules of proper 
husbandry. 


2050. Descendants who succeed to the inheritance as statutory 
heirs are mutually bound, at the time of partition (4), to bring 
into hotchpot whatever they have received from the deceased by 
way of advancement during the latter’s lifetime, unless the 
deceased has directed otherwise at the time of making the advance- 
ment. 

Additional payments made for the purpose of being used as 
income, and expenses incurred in the preparation for a profession 
shall be brought into hotchpot in so far as they exceed a reason- 
able amount of the property of the deceased. 


(/) The provisions of 745 are applicable to this case. 
(g) See I. A., Art. 137. 
(hk) The hotchpot liability lapses after the partition is complete. 
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Other gifts made inter cicos shall be brought into hotchpot if 
the deceased has so directed at the date of making the gifts. 


2051. If any descendant, who would have been subject to the 
hotchpot liability in the capacity of heir, fails to inherit before or 
after the accrual of the inheritance, the descendant who takes his 
place is bound to bring into hotchpot the gifts which he has 
received. 

If the deceased has appointed a substitutional heir for a descen- 
dant who fails to inherit, it is to be presumed, in case of doubt, 
that such substitutional heir shall receive no more than such 
descendant would receive, having regard to his hotchpot liability. 


2052. If the deceased has appointed his descendants as heirs 
for the shares which they would receive as statutory heirs, or if he 
has fixed their shares in the inheritance in such a manner that 
they stand, as between themselves, in the same relation as in the 
case of statutory succession, it 1s to be presumed, in case of doubt, 
that such descendants shall be subject to hotchpot liability as 
provided in 2050, 2081. 


2053. If a descendant of remoter degree has received a gift 
from the deceased before failure to inherit on the part of a 
descendant of nearer degree who excludes such remoter descendant 
from statutory succession, or if a descendant who takes the place 
of another descendant as substitutional heir has received any gift 
from the deceased, such gift shall not be brought into hotchpot, 
unless the deceased has otherwise directed at the time of making 
the gift. 

The same rule applies where a descendant, before acquiring the 
legal status of a descendant, has received a gift from the deceased. 


2054. A gift made out of the common property under the 
régime of general community of goods, or community of income 
and profits, or community of moveables, is deemed to have been 
made by both spouses in equal shares. If, however, a gift is made 
to a descendant who is descended from one only of the spouses, or 
if one of the spouses has to make compensation to the common 
property on account of a gift, such gift is deemed to have been 
made by such spouse alone. 
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These provisions apply mutatis mutandis to a gift made out of 
the common property under the régime of continued community of 
goods. 


2055, At the time of partition each co-heir shall deduct, from 
his share in the inheritance, the value of any gift which he is 
bound to bring into hotchpot. The value of all the gifts which 
are liable to be brought into hotchpot shall be added to the estate, 
in so far as the estate accrues to the co-heirs who are subject to 
the hotchpot lability. 

The value is determined as at the date of the gifts. 


2056. If a co-heir, through any gift made to him, has received 
more than he would receive at the time of partition, he is not 
bound to surrender the amount in excess. In such a case the 
estate is distributed among the other heirs, no regard being paid to 
the value of such co-heir’s gift and his share in the inheritance. 


2057. Each co-heir is bound on demand to give to the other 
co-heirs all information as to any gifts which he is bound to bring 
into hotchpot, as provided for in 2050 to 2053. The provisions of 
260, 261, relating to the obligation to swear an oath of disclosure, 
apply mutatis mutandis. 


II.—Legal Relations between the Heirs and the Creditors of the 
Estate. 


2058, The heirs are liable as joint debtors for the common 
liabilities of the estate. 


2059. Before distribution of the estate each co-heir may refuse 
to discharge the liabilities of the estate out of any property which 
he has in addition to his share in the estate (i). If he is liable 
without limitation for a liability of the estate, he does not have 
this right in respect of his share in the liability proportional to his 
share in the inheritance. 

The right of the creditors of the estate to demand satisfaction 
from all the co-heirs out of the undistributed estate remains un- 
affected. 


On ee 


(#) Z.e., out of his private property. 


E nn gu 
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2060. After the distribution of the estate each oo-heir is liable 
for his share in a liability of the estate in proportion to his share 
in the inheritance :— 


(1) If the creditor has been excluded by public summons (f) ; 
the procedure by public summons extends also to the 
creditors specified in 1972, and to the creditors to whom 
the co-heir is lable without limitation (/) ; 


(2) If the creditor enforces his claim after five years since the 
time specified in 1974, par. 1, unless the claim has 
become known to the co-heir before the expiration of the 
five years, or has been presented in the proceedings by 
public summons; this provision does not apply in so far 
as the creditor is not affected by the public summons as 
provided for in 1971; 


(3) If bankruptcy proceedings have been instituted against the 
estate, and have been terminated by the distribution of 
the estate or by the payment of a composition (m). 


2061. Each co-heir may issue a public citation to the creditors 
of the estate to present their claims to him or to the Probate Court 
within six months (r). Where such citation has been issued, each 
co-heir is, after the distribution of the estate, liable only for his 
share in the claim proportional to his share in the inheritance, 
unless presentation is made before the expiration of the prescribed 
period, or the claim has become known to him at the time of the 
distribution. 

The public citation shall be published in the Deutscher Reichsan- 
zeiger (0), and in the newspaper selected for the publication of the 
notices of the Probate Court. The prescribed period begins to run 
from the date of the last insertion. The costs are borne by the 
heir who issues the citation. 


a 


(k) See 1973, 2015. 

(2) 2006, 2013. 

(m) 1975, 1989. 

(n) Unlike the case provided for by 1970 et seq., the public citation is not 
issued by the Court but by the co-heir himself. 

(0) I.e., German Imperial Gazette. 
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2062. An order for the administration of the estate may be 
applied for only by the heirs jointly (p) ; it may not be issued after 
the estate has been distributed. 


2068. The filing of an inventory by one co-heir avails also in 
favour of the other co-heirs, unless their liability for the liabilities 
of the estate is unlimited. 

A co-heir may, as against the other co-heirs, avail himself of 
his limitation of liability even if he is liable without limitation as 
against the other creditors of the estate (¢). 


THIRD SECTION. 


WILLS. 


FIRST TITLE. 


General Provisions. 


2064, A person may make a will only in person. 


2065. The testator may not make a testamentary disposition in 
- such a manner that another person has to determine whether it is 
or is not to be operative. 

The testator may not leave to another person the designation of 
the person who is to receive a testamentary gift nor the selection 
of the object to be given to a testamentary beneficiary. 


2066. If a testator has made a testamentary gift to his statutory 
heirs without any further direction, the persons who would be his 
statutory heirs at the time of the accrual of the inheritance are 
entitled to the gift in proportion to their statutory portions. If 


(p) 1981. 
(q) As between themselves inter se, co-heirs have always the privilege of 
limited liability. ; 
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the gift is made subject to a condition precedent, or is made to be 
operative from a given day, and if the condition has not been 
fulfilled or the day has not arrived until after the accrual of the 
inheritance, the persons who would have been statutory heirs if 
the testator had died at the time of the fulfilment of the condition 
or the arrival of the day are deemed, in case of doubt, to be 
entitled to the gift. 


2067. If a testator has made a testamentary gift to his relatives 
by blood, or to his nearest relatives by blood without any further 
direction, the relatives by blood who would be his statutory heirs 
at the time of the accrual of the inheritance are, in case of doubt, 
deemed to be entitled to the gift in proportion to their statutory 
portions. The provision of 2066, sentence 2, applies. 


2068. If a testator has made a testamentary gift to his children 
without any further direction, and if a child has died leaving 
descendants before the making of the will, it is to be presumed, in 
case of doubt, that the descendants are entitled to the gift in so far 
as they would take the place of such child in the case of statutory 
succession. 


2069. If a testator has made a testamentary gift to one of his 
descendants, and if the latter fails to receive the gift after the 
making of the will, it is to be presumed, in case of doubt, that the 
latter’s descendants are entitled to the gift in so far as they would 

take the latter’s place in the case of statutory succession. 


2070. If a testator has made a testamentary gift to the descen- 
dants of a third party without any further direction, it is to be 
presumed, in case of doubt, that the descendants are not entitled to 
the gift who were not yet conceived at the time of the accrual of 
the inheritance, or, where the gift has been made subject to a con- 
dition precedent or has been made to become operative from a 
given day, and the condition has not been fulfilled or the given 
day has not arrived until after the accrual of the inheritance, then 
at the time of the fulfilment of the condition or the arrival of the 
day. 


2071. If a testator has made a testamentary gift to a certain 
class of persons or to certain persons without any further direction, 
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who stand in a service relation or business relation with him, it is 
to be presumed, in case of doubt, that the persons who belonged to 
the specified class or who stood in the specified relation at the time 
of the accrual of the inheritance are entitled to the gift. 


2072. If a testator has made a testamentary gift to the poor 
without any further direction, it is to be presumed, in case of 
doubt, that the public poor relief fund of the commune in whose 
district he was last domiciled is entitled to take the gift subject to 
the testamentary burden to distribute it among the poor. - 


2073. If a testator has designated the testamentary beneficiary 
in such a manner that the designation applies to several persons, 
and if it cannot be ascertained which of them is to receive the 
testamentary gift, they are deemed to be entitled to the gift in 
equal shares. 


2074. If a testator has made a testamentary gift subject to a 
condition precedent, it is to be presumed, in case of doubt, that 
the gift is to be operative only if the beneficiary survive the 
fulfilment of the condition (7). 


2075. If a testator has made a testamentary gift subject to the 
condition that the beneficiary shall forbear from or continue to do 
some act during a period of uncertain length, and if the forbear- 
ance or the act depends entirely on the free will of the beneficiary, 
it is to be presumed, in case of doubt, that the gift is made subject 
to the condition subsequent that the beneficiary does or forbears 
from doing the act. 


2076. If a testamentary gift is made subject to a condition 
which is intended for the benefit of a third party, the condition is, 
in case of doubt, deemed to have been fulfilled, if the third party 
refuses the conourrence necessary for the fulfilment of the oon- 
dition. 


2077. A testamentary disposition whereby a testator has made 





(r) If the condition has been fulfilled before the death of the testator, the 
legatee must have also survived the testator. 
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& testamentary gift to his spouse, is inoperative, if the marriage is 
void, or if it has been dissolved before the death of the testator. 
It is equivalent to the dissolution of the marriage, if the testator 
was entitled, at the time of his death, to petition for divorce by 
reason of the fault of the other spouse, and had filed a petition for 
divorce or judicial separation. 

A testamentary disposition whereby a testator has made a testa- 
mentary gift to his betrothed, is inoperative if the betrothal has 
ceased before the death of the testator. | 

The disposition is not ineffective if it is to be presumed that the 
testator would have made it even though such a case had occurred. 


2078. A testamentary disposition may be avoided in so far as 
the testator was under a mistake as to the purport of his declara- 
tion, or did not intend to make a declaration of that purport at all, 
and in so far as it is to be presumed that he would not have made 
the declaration if he had known of the state of affairs. 

The same rule applies in so far as the testator has been influenced 
to make the disposition by the erroneous assumption or expectation 
of the occurrence or non-occurrence of a circumstance, or unlawfully 
by threats. 

The provisions of 122 do not apply. 


2079. A testamentary disposition may be avoided if the testator 
has passed over a compulsory beneficiary (s) living at the time of 
the accrual of the inheritance, whose existence was not known to 
him at the time of the making of the disposition, or who has been _ 
born or has become compulsory beneficiary after the making of the 
disposition (¢). The right of avoidance is barred in so far as it is 
to be presumed that the testator would have made the disposition 
even if he had known of the state of affairs. 


2080. The person is entitled to avoid the disposition who would 
directly benefit by the revocation of the testamentary disposition. 

If, in the cases provided for by 2078, the mistake relates only to 

a particular person, and if such person is entitled to avoid or would 


(3) 2303. 
(t) Such a person may be the wife married to, or a child legitimated or 
adopted by the testator after the making of the disposition. 


WwW. HH 
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have been entitled to avoid if he had been living at the time of the 
accrual of the inheritance, no other person is entitled to avoid the 
disposition. 

In the case provided for by 2079, the right of avoidance belongs 
only to the compulsory beneficiary. 


2081. The avoidance of a testamentary disposition whereby an 
heir is appointed, or a statutory heir is excluded from suocession, 
or an executor is nominated, or a disposition of such kind is 
revoked, is made by declaration to the Probate Court. 

The Probate Court should communicate the declaration of 
avoidance to the person who benefits directly by the avoided dis- 
position. The Probate Court shall permit any person to inspect 
the declaration, provided that he can offer primd facie proof that 
he has a legal interest therein. 

The provision of par. 1 applies also to the avoidance of a testa- 
mentary disposition whereby a right is not created in favour of 
another person, e.g., the avoidance of a testamentary burden. 


2082. The avoidance may be made only within the period of 
one year. 

The period begins to run from the time at which the person 
entitled to avoid has knowledge of the ground for avoidance. 
The provisions of 203, 206, 207, applicable to prescription, apply 
mutatis mutandis to the running of the period. 

The right of avoidance is barred if thirty years have elapsed 
since the accrual of the inheritance. 


2083. If a testamentary disposition whereby the obligation to 
perform an act is created (x), is voidable, the person under such 
obligation may refuse performance even if the right of avoidance 
is barred by 2082. 


2084. If the purport of a testamentary disposition admits of 
several interpretations, in case of doubt the interpretation according 
to which the disposition is to be operative shall be preferred. 


(u) Such act may be either the giving of a legacy or the execution of a 
testamentary burden. 


APPOINTMENT OF HEIRS. 467 


2085. The invalidity of one of several dispositions contained in 
a will does not result in the invalidity of the other dispositions, 
unless it is to be presumed that the testator would not have made 
such other dispositions if the first invalid disposition had been 
omitted. 


2086. If the right to make a supplementary disposition is 
reserved in a testamentary disposition, and if the supplementary 
disposition has not been made, the disposition is valid, unless 
it is to be presumed that its validity was intended to be made 
dependent upon the supplementary disposition. 


SECOND TITLE 
Appointment of Hetrs. 


2087. If a testator has bequeathed his property or an aliquot 
part of his property to a beneficiary, the disposition is deemed to 
be the appointment of an heir even if the beneficiary has not been 
named as an heir. 

If particular objects only have been given to the beneficiary, it 
is not to be presumed, in case of doubt, that he is to be an heir, 
even if he has been named as an heir. 


2088. If a testator has appointed only one heir, and if the 
appointment is limited to an aliquot part of the inheritance, 
statutory succession takes place in respect of the other parts. 

The same rule applies, if the testator has appointed several 
heirs with a limitation of each to an aliquot part, and the parts 
do not exhaust the whole inheritance. 


2089. If it was the intention of the testator that the appointed 
heirs shall become sole heirs, and if each of them has been 
appointed for an aliquot part of the inheritance and their aliquot 
parts do not exhaust the whole inheritance, each part shall be 
increased proportionally. 


2090. If each of the appointed heirs has been appointed for an 
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aliquot part of the inheritance, and if the parts exceed the whole 
inheritance, each part shall be diminished proportionally. 


2091. If several heirs have been appointed without their respec- 
tive shares in the inheritance being specified, they are appointed 
for equal shares, unless a contrary intention appears from 2066 to 
2069. 


2092. I£, of several heirs, some have been appointed for several 
aliquot parts while the others have been appointed without any 
aliquot parts, the latter shall receive the remaining part of the 
inheritance. 

If the specified aliquot parts exhaust the whole inheritance, each 
part shall be proportionately reduced in such manner that each of 
the heirs appointed without any aliquot parts shall receive a part 
equal to the smallest aliquot part expressly given by the will. 


2093. If, of several heirs, some have been instituted for one and 
the same aliquot part of the inheritance (i.e., a joint share in the 
inheritance), the provisions of 2089 to 2092 apply mutatis mutandis 
to such joint share in the inheritance. 


2094. If several heirs have been appointed in such manner that 
statutory succession is excluded, and if one of the heirs fails to 
inherit before or after the accrual of the inheritance, his share 
accrues to the other heirs in proportion to their respective shares 
in the inheritance. If some of the heirs have been appointed for 
a joint share, such accrual takes place among them in the first 
instance. 

If a part only of the inheritance is disposed of by the appoint- 
ment of several heirs, and if statutory succession takes place in 
respect of the other part, such accrual takes place among the 
appointed heirs only in so far as they have been appointed for 
a joint share. 

The testator may exclude the right of accrual. 


2095. The share in an inheritance devolving upon an heir by 
virtue of the right of accrual is deemed to be a separate share in 
respect of all legacies and testamentary burdens with which such 
heir or the heir failing to inherit is charged, and also in respect 
of the hotchpot liability. 
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2096. A testator may provide for the case where an heir fails to 
inherit before or after the accrual of the inheritance by appointing 
another person as heir (i.e., a substitutional heir). 


2097. If any person has been appointed substitutional heir for 
the case where the heir entitled to inherit in the first instance 
cannot become an heir, or for the case where he will not be an 
heir, it is to be presumed, in case of doubt, that he has been 
appointed for both cases. 


2098. If several heirs have been appointed as mutual substitu- 
tional heirs, or if in respect of one of them the others have been 
appointed substitutional heirs, it is to be presumed, in case of 
doubt, that they have been instituted substitutional heirs in pro- 
portion to their shares in the inheritance. 

If several heirs have been appointed mutual substitutional heirs, 
the heirs who have been appointed for a joint share take precedence, 
in case of doubt, to the others in their capacity of substitutional 
heir for such joint share. 


2099. The right of a substitutional heir takes priority to the 
right of accrual. 


THIRD TITLE. 


Appointment of Reversionary Heirs. 


2100. A testator may appoint an heir in such manner that the 
latter does not become an heir until after another person has pre- 
viously become an heir (i.e., a reversionary heir) (2). 


2101. If a person has been appointed heir who was not con- 
ceived at the time of the accrual of the inheritance, it is to be 
presumed, in case of doubt, that he has been appointed reversionary 





(x) The distinction between a reversionary heir and a substitutional heir 
(2096) lies in the fact that the former becomes an heir only if another person 
has previously become an heir; while the latter does not become an heir if 
another person has previously become an heir. . 
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heir. If it was not the intention of the testator that the appointed 
person should be reversionary heir, the appointment is of no 
effect. 

The same rule applies to the appointment as heir of a juristio 
person who has not come into being until after the accrual of the 
inheritance; the provision of 84 remains unaffected. 


2102. The appointment of a person as reversionary heir 
results, in case of doubt, also in the appointment of such person 
as substitutional heir. 

If it is doubtful whether a person has been appointed substitu- 
tional heir or reversionary heir, he is deemed to have been 
appointed substitutional heir. 


2103. If the deceased has directed the heir to surrender the 
inheritance to another person on the arrival of a certain time or 
the occurrence of a certain event, it is to be presumed that such 
other person has been appointed reversionary heir. 


9104. If the deceased has directed that the heir shall be heir 
only until the arrival of a certain time or the occurrence of a 
certain event without specifying who is to receive the inheritance 
ultimately, it is to be presumed that the persons have been 
appointed reversionary heirs who would have become the statutory 
heirs of the deceased if he had died at the arrival of the time or on 
the occurrence of the event. The Treasury is not a statutory heir 
within the meaning of this provision. 


2105. If the deceased has directed that the appointed heir shall 
not receive the inheritance until the arrival of a certain time or 
the occurrence of a certain event without specifying who is to be 
heir in the meantime, then the statutory heirs of the deceased 
become limited heirs. 

The same rule applies where the identity of the heir is to be 
determined by an event ocourring after the accrual of the inherit- 
ance, or where a person, not conceived at the time of the accrual 
of the inheritance, or a juristio person not having come into being 
at that time, has been appointed heir, but is deemed to have been 
appointed only as reversionary heir under 2101. 
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2106. If the deceased has appointed a reversionary heir without 
specifying any time or event, after which the reversionary succes- 
sion is to take place, the inheritance devolves upon the reversionary 
heir on the death of the limited heir. 


If the appointment as heir of a person not yet conceived is 
deemed to be the appointment of a reversionary heir under 2101, 
par. 1, the inheritance devolves upon such reversionary heir at his 
birth. In the case provided for by 2101, par. 2, the devolution 
takes place on the coming into being of the juristic person. 


2107. If the deceased has named a reversionary heir to act as 
such on the death of a descendant who, at the time of the making 
of a testamentary disposition, had no descendant, or had a descen- 
dant unknown to the deceased at that time, it is to be pre- 
sumed that the reversionary heir has been appointed only for the 
case where the deceased’s descendant dies without issue. 


2108. The provisions of 1923 apply mutatis mutandis to rever- 
slonary succession. 


If the appointed reversionary heir dies before an occasion arises 
for reversionary succession, but after the accrual of the inheritance, 
his right passes to his heirs, unless a contrary intention of the | 
testator is to be inferred. If the reversionary heir has been 
appointed subject to a condition precedent, the provision of 2074 
applies. 


2109. The appointment of a reversionary heir becomes in- 
operative after the lapse of thirty years since the accrual of the in- 
heritance, unless an occasion for reversionary succession has arisen 
within such period. Even after the lapse of such period the 
appointment remains operative— 


(1) If the reversionary succession has been directed for the case 
where a certain event occurs with reference to the limited 
heir or to the reversionary heir, and the person with 
reference to whom the event is to occur was living at the 
time of the accrual of the inheritance ; 

(2) if, in providing for the case where a brother or sister has 
been born to the limited or reversionary heir, such brother 
or sister has been named as reversionary heir. 
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If the limited or reversionary heir with reference to whom the 
event is to occur, is & juristic person, a period of thirty years shall 
be observed. 


2110. The right of a reversionary heir extends, in case of doubt, 
to the share in the inheritance which devolves upon the limited 
heir in consequence of failure to inherit on the part of a co-heir (y). 

The right of a reversionary heir does not extend, in case of 
doubt, to any preferential legacy (z) made to a limited heir. 


9111. The inheritance includes that which the limited heir 
acquires by virtue of a right forming part of the inheritance, or as 
compensation for the destruction, damage, or deprivation of an 
object belonging to the inheritance, or by a juristio act entered 
into on account of the inheritance, unless the acquisition accrues to 
the limited heir by way of emoluments. The fact that a claim 
acquired by a juristic act belongs to the inheritance is not available 
as against the debtor until he has knowledge of such fact; the 
provisions of 406 to 408 apply mutatis mutandis. 

The inheritance includes also that which the limited heir has in- 
corporated with the appurtenant stock of a piece of land forming 
part of the inheritance. 


2112. A limited heir may dispose of any objects forming part 
of the inheritance, unless a contrary intention appears from the 
provisions of 2113 to 2115 (a). 


2113. A disposition made by a limited heir affecting a piece of 
land forming part of the inheritance or affecting a right over land 
forming part of the inheritance is, where reversionary succession 
takes place, inoperative in so far as it would frustrate or impair the 
right of the reversionary heir. 

The same rule applies to a disposition affecting an object belong- 
ing to the inheritance which is made gratuitously or for the pur- 
pose of fulfilling a promise of a gift made by the limited heir. 
Gifts which are made in compliance with a moral duty or the rules 
of social propriety, are excepted. 





(y) See 1935, 2094. (z) Cf. 2150. (a) Of, 2129. 
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The provisions in favour of those who derive rights from a person 
without title apply mutatis mutandis (b). 


2114. If a hypothecary claim, a land charge or an annuity 
charge forms part of the inheritance, the right to give notice (c) 
and the right to collect belong to the limited heir. The limited 
heir may, however, only demand that the capital be paid to him 
after production of the approval of the reversionary heir, or that 
it be lodged on the joint account of himself and the reversionary 
heir. The provisions of 2113 apply to any other dispositions 
affecting hypothecary claims, land charges and annuity charges. 


2115. A disposition affecting an object belonging to the inherit- 
ance made by means of compulsory execution or distraint, or by a 
trustee in bankruptcy is, where reversionary succession takes place, 
ineffective in so far as it would frustrate or impair the right of the 
reversionary heir. The disposition is effective without such limi- 
tation if the claim of a creditor of the estate is enforced in Court, 
or an existing right over an object belonging to the inheritance 
which is enforceable against the reversionary heir in case of rever- 
sionary succession, is enforced in Court. 


2116. A limited heir shall, on demand by a reversionary heir, 
lodge at a lodgment office or in the Imperial Bank all instruments to 
bearer forming part of the inheritance, together with their renewal 
coupons, subject to the condition that their withdrawal may be 
demanded only with the consent of the reversionary heir. The 
lodgment of instruments to bearer which are fungible things (d) 
within the meaning of 92, and of interest coupons, annuity coupons, 
or dividend coupons, may not be demanded. Instruments to 
order indorsed in blank are equivalent to instruments to bearer. 

The limited heir may dispose of the lodged instruments only 
with the consent of the reversionary heir (e). 


2117, The limited heir may, instead of lodging the instruments 








(b) See note (g) to 135. 

(c) See, e.g., 1141, 1160, &c. 

(d) E.g., bank notes. 

(e) The reversionary heir is bound to give his approval in certain cases. 
2120. 
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to bearer as provided for in 2116, cause them to be transferred to his 
own name subjeot to the condition that he may dispose of them 
only with the consent of the reversionary heir. If the instruments 
have been issued by the Empire or by a State he may, subject to 
the same condition, cause them to be converted into uncertificated 
claims against the Empire or the State. 


2118. If unoertificated claims against the Empire or a State 
form part of the inheritance, the limited heir is, on demand by the 
reversionary heir, bound to cause to be entered in the Imperial or 
State debt ledger the provision that he may dispose of the claims 
only with the consent of the reversionary heir. 


2119. Money which, according to the rules of proper manage- 
ment, has to be permanently invested, can be invested by the 
limited heir only in accordance with the provisions applicable to 
investment of money belonging to a ward (/). 


2120. If a disposition which the limited heir may not legally make 
as against the reversionary heir, is necessary for the proper manage- 
ment of the estate, e.g., for the discharge of the liabilities of the 
estate, the reversionary heir is bound as towards the limited heir to 
give his approval to the disposition. The approval shall on demand 
be given in publicly certified form. The cost of certification is 
borne by the limited heir. 


2121. The limited heir shall give to the reversionary heir on 
demand an inventory of the objects belonging to the inheritance. 
The inventory shall be marked with the date on which it is made, 
and shall be signed by the limited heir; the limited heir shall on 
demand cause his signature to be publicly certified. 

The reversionary heir may demand that he be called to take 
part in the making of the inventory. 

The limited heir is entitled, and, on demand by the reversionary 
heir, is bound to cause the inventory to be made by the competent 
public authority, a competent official, or a notary. 


The costs of making the inventory and of its certification are 
borne by the inheritance. 


(f) See 1807, 1808. 
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2122. The limited heir may oause the condition of the things 
forming part of the inheritance to be determined by experts at his 
own expense. The reversionary heir has the same right. 


2123. If a forest form part of the inheritance, both the limited 
heir and the reversionary heir may require that the extent and the 
manner of its use be settled by a plan of management. If an 
important change of circumstances comes about, either party may 
require a corresponding change of the plan of management. The 
expenses are borne by the inheritance. 

The same rule applies, if a mine or other structure designed for 
obtaining component parts of the soil forms part of the inheritance. 


2124. The limited heir is bound as towards the reversionary 
heir to bear the customary expenses of maintaining the objects 
belonging to the inheritance. 

Other expenses which the limited heir may regard as necessary 
under the circumstances for maintaining the objects belonging to 
the inheritance may be defrayed out of the inheritance. If he defrays 
such expenses out of his own property, the reversionary heir is, where 
reversionary succession takes place, bound to make reimbursement. 


2125. If the limited heir incurs expenses on the inheritance 
which are not provided for by 2124, the reversionary heir is, where 
reversionary succession takes place, bound to make reimbursement 
under the provisions relating to management of affairs without 
mandate. 

The limited heir is entitled to remove an attachment with which 
he has provided a thing forming part of the inheritance (9). 


2126. The limited heir is not, as against the reversionary heir, 
bound to bear extraordinary charges which are deemed to be 
imposed upon the capital of the objects belonging to the inherit- 
ance. The provisions of 2124, par. 2, apply to such charges. 


2127. The reversionary heir is entitled to require the limited 
heir to give all information concerning the condition of the 
inheritance (7), if there is reason to suspect that the limited heir 





(g) Cf. 258. 
(h) The duty of giving information includes also the duty to swear an oath 
of disclosure. 260. 
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seriously violates the rights of the reversionary heir by his manage- 
ment. 


2128. If it is to be apprehended from the conduct or financial 
difficulties of the limited heir that the rights of the reversionary 
heir will be seriously violated, the reversionary heir may require 
security to be given. 

The provisions of 1052, applicable to a usufructuary’s obligation 
to give security, apply mutatis mutandis. 


2129, If the limited heir is deprived of his right of manage- 
ment under 1052, he loses his right to dispose of any objects 
belonging to the inheritance. 

The provisions in favour of those who derive rights from a 
person without title apply mutatis mutandis (i). The deprivation 
of the right of management is not effective as against a debtor in 
respect of claims forming part of the inheritance until he has 
knowledge of the order of deprivation, or until such order is com- 
municated to him. The same rule applies to the revocation of 
such deprivation. 


2130. After reversionary succession has taken place, the limited . 
heir is bound to surrender to the reversionary heir the inheritance 
in the condition in which it would have been if it had been 
properly managed continuously until the time of its surrender. 
The provision of 592 applies mutatis mutandis to the surrender 
of agricultural land; the provisions of 592, 593, apply mutatis 
mutandis to the surrender of a farm. 

The limited heir shall render an account on demand (X). 


2131. The limited heir shall be responsible to the reversionary 
heir in respect of his management only for the same care as he is 
accustomed to exercise in his own affairs. 


2132. The limited heir shall not be responsible for any altera- 
tion or deterioration of the things belonging to the inheritance 
which is brought about by proper use. 


———— 


(#) See note (g) to 135. (k) 259. 
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2133, If the limited heir takes any fruits contrary to the rules 
of proper husbandry, or if he takes any fruits in excess where this 
has become necessary in consequence of some special occurrence, 
the value of such fruits accrues to him only in so far as the 
emoluments accruing to him are diminished by the improper or 
excessive taking, and the value of such fruits is not to be used for 
the restoration of the thing according to the rules of proper 
husbandry. . 


2134, If the limited heir has used an object belonging to the 
inheritance for his own benefit, he is, after reversionary succession 
has taken place, bound to make good its value to the reversionary 
heir. Any further liability on account of fault remains unaffected. 


2135. If the limited heir has let, under an ordinary or usufruc- 
tuary lease, a piece of land forming part of the inheritance, and if 
the term of the lease is still running at the time of reversionary 
succession, the provisions of 1056 apply mutatis mutandis. 


2136, The deceased may release the limited heir from the 
limitations and obligations specified in 2113, par. 1, and 2114, 
2116 to 2119, 2123, 2127 to 2131, 2133, 2134. 


2137. If the deceased has appointed the reversionary heir for 
the residue of the inheritance remaining at the time of rever- 
sionary succession, a release from all the limitations and obliga- 
tions specified in 2136 is deemed to have been granted. 

In case of doubt the same rule is deemed to be applicable where 
the deceased has directed that the limited heir shall be entitled to 
have free disposal of the inheritance. 


2138, In the cases provided for by 2137 the limited heir’s duty 
to make surrender is limited to the existing objects belonging to 
the inheritance which still remain with him. He may not demand 
compensation for expenses incurred on the objects which he is not 
bound to surrender in consequence of such limitation of his duty. 

If the limited heir has disposed of an object belonging to the 
inheritance contrary to the provision of 2113, par. 2, or if he has 
diminished the inheritance with the intention of injuring the 
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reversionary heir, he is bound to make compensation to the rever- 
sionary heir. 


2139. Upon the occurrence of an occasion for reversionary 
succession the limited heir ceases to be an heir, and the inheritance 
devolves upon the reversionary heir. 


2140. Even after the occurrence of an occasion for rever- 
sionary succession the limited heir is entitled to dispose of the 
objects belonging to the inheritance to the same extent as before 
the reversionary succession, until he knows or ought to know of 
such ocourrence. A third party may not take advantage of this 
right if he knows or ought to know of it at the time when a 
juristic act is entered into. 


2141, If the birth of a reversionary heir is to be expected at 
the time of the occurrence of an occasion for reversionary 
succession, the provisions of 1963 apply mutatis mutandis to the 
expectant mother’s claim to maintenance. 


2142, A reversionary heir is entitled to disclaim the inherit- 
ance as soon as accrual of the inheritance has taken place (/). 

If the reversionary heir disclaims the inheritance, it remains 
with the limited heir, unless the deceased has directed otherwise. 


2143, If reversionary succession takes place, the legal relations 
extinguished in consequence of the accrual of the inheritance by 
merger of a right in a liability or of a right in a charge, are 
deemed not to have been extinguished. 


2144, The provisions relating to an heir’s limitation of liability 
for the liabilities of an estate apply also to a reversionary heir; 
the residue of the inheritance accruing to the reversionary heir, 
including the claims which he has against the limited heir as such, 
takes the place of the estate. 

An inventory filed by the limited heir is also available in favour 
of the reversionary heir. 





(7) I.e., he need not wait till the occurrence of an occasion for reversionary 
succession. 
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The reversionary heir may, as against the limited heir, avail 
himself of his limitation of liability even if he be liable without 
limitation to the other creditors of the estate. 


2145. The limited heir is, even after the occurrence of an 
occasion for reversionary succession, liable for the liabilities of the 
estate in so far as the reversionary heir is not liable. The limited 
heir’s liability continues to exist also in respect of the liabilities of 
the estate which are borne by the limited heir as between himself 
and the reversionary heir. 

After the ocourrence of an occasion for reversionary succession, 
the limited heir may, unless his liability is unlimited, refuse to 
discharge the liabilities of the estate in so far as that which accrues 
to him from the inheritance is not sufficient to discharge them. 
The provisions of 1990, 1991, apply mutatis mutandis. 


2146. The limited heir is bound as towards the creditors of the 
estate to notify without delay to the Probate Court the occurrence 
of the reversionary succession. Notice by the reversionary heir is 
a substitute for notice by the limited heir. 

The Probate Court shall permit any person to inspect the notice, 
provided that he can offer primd facie proof that he has a legal 
interest therein. 


FOURTH TITLE. 
Legactes. 


2147. An heir or a legatee may be charged with a legacy. 
Unless the testator has otherwise provided, the heir is deemed to 
have been charged. 


2148, If several heirs or several legatees are charged with the 
same legacy, in case of doubt the heirs are charged in proportion 
to their shares in the inheritance, and the legatees are charged in 
proportion to the value of their legacies. 


2149, If the testator has provided that an object belonging to 
the inheritance shall not devolve on the appointed heir, the object 
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is deemed to have been bequeathed to the statutory heirs. The 
Treasury is not a statutory heir within the meaning of this 
provision. 


2150. A legacy given to an heir (a preferential legacy) is 
deemed to be a legacy even if the heir himself is charged there- 
with. 


2151. A testator may give a legacy to several persons in such 
manner that the person charged or a third party has to decide 
which of the several persons (7) shall receive the legacy. 

The decision of the person charged is made by declaration to 
the person who is to receive the legacy; the decision of the third 
party is made by declaration to the person charged. 

If the person charged or the third party cannot give the 
decision, the legatees become joint-creditors. The same rule 
applies, if the Probate Court (), upon the application of one of 
the interested parties, has fixed a period for the person charged or 
the third party to make the declaration, and the period has 
expired, unless the declaration has been made within such period. 
The beneficiary who receives the legacy is, in case of doubt, not 
liable to make partition. 


2152. If a testator has given a legacy to several persons in 
such manner that only one of them is to receive the legacy, it is 
to be presumed that the person charged shall decide which of 
them is to receive the legacy. 


2158, A testator may give a legacy to several persons in such 
manner that the person charged or a third party has to decide the 
share in the bequeathed object which each is to receive. The 
decision is made in the manner provided for by 2151, par. 2. 

If the person charged or the third party cannot give the decision, 
the legatees are entitled to equal shares. The provision of 2151, 
par. 3, sentence 2, applies mutatis mutandis. 


(m) Such persons must be designated either by name or by a general 
description ; otherwise the legacy is deemed to be a “‘ testamentary burden” 
only. 2194. 

(n) I.e., the Probate Court of the place where the testator was last 
domiciled. 
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2154. A testator may give a legacy in such manner that the 
legatee is to receive one of several objects. In such a case if the 
right to select the object has been given to a third party, it is 
exercised by declaration to the person charged. 

If the third party cannot make the selection, the right of 
selection passes to the person charged. The provision of 2151, 
par. 3, sentence 2, applies mutatis mutandis. 


2155. If the testator has designated the bequeathed thing only 
by species, a thing suitable to the legatee’s station in life shall be 
given (0). 

If the right to designate the thing is given to the legatee or to 
a third party, the provisions contained in 2154, applicable to the 
right of selection given to a third party, apply. 

If the designation made by the legatee or by the third party is 
evidently not suitable to the legatee’s station in life, the person 
charged has so to carry out the legacy as though the testator had 
made no provision concerning the designation of the thing. 


2156. If a testator has determined the purpose for which a 
legacy is intended, he may give to the person charged with such 
legacy or to a third party the right to determine an equitable mode 
in which the legacy is to be carried out. The provisions of 315 to 
319 apply mutatis mutandis to such a legacy. 


2157. If the same object has been bequeathed to several 
persons, the provisions of 2089 to 2093 apply mutatis mutandis. 


2158. If the same object has been bequeathed to several 
‚persons, and if one of them fails to receive his share before or after 
the accrual of the inheritance, such share accrues to the other 
legatees in proportion to their shares. This applies also even 
though the testator has determined the shares of the legatees. If 
some of the legatees are entitled to one and the same share, the 
right of accrual arises among such legatees first. 

The testator may exclude the right of accrual. 


ee eee m 


(0) The person charged with the legacy is responsible, as a seller, for 
defects of quality or title in the thing given. 2182, 2183. 


W. It 
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2159. Any share devolving on a legatee by virtue of the right 
of accrual is, in respect of the legacies and testamentary burdens 
with which such legatee or the legatee failing to receive the share 
is charged, deemed to be a separate legacy. 


2160. A legacy is inoperative if the logatoe ı was not living at 
the time of the accrual of the inheritance. 


2161. Unless a contrary intention of the testator is to be 
inferred, a legacy remains operative even where the person 
charged does not become heir or legatee. In such a case the 
person is deemed to be charged who benefits directly through the 
failure to carry out the legacy on the part of the person originally 
charged. 


2162. If a legacy has been given subject to a condition 
precedent, or has been made to be operative from a given day, it 
becomes inoperative after the expiration of thirty years since the 
accrual of the inheritance, unless the condition has been fulfilled 
or the given day has arrived within such period. 

If the legatee was not conceived at the time of the accrual of 
the inheritance, or if his identity is determined only by an event 
occurring after the accrual of the inheritance, the legacy becomes 
inoperative upon the expiration of thirty years since the accrual of 
the inheritance, unless within such period the legatee has been 
conceived or the event has occurred whereby his identity is 
determined. 


2163. In the cases provided for by 2162, a legacy remains 
operative even after the expiration of thirty years— 


(1) If it has been made for the case where a certain event occurs 
with reference to the person charged or the legatee, and 
such person or legatee was living at the time of the 
accrual of the inheritance ; 

(2) If, in providing for the case where a brother or sister is 
born to him, an heir, or a reversionary heir, or a legatee 
is charged with the legacy in favour of such brother or 
sister. 


If the person charged or the legatee with reference to whom the 





LEGACIES. 483 


event is to occur is a juristic person, the period of thirty years is 
effective. 


2164, A legacy of a thing extends, in case of doubt, to its 
accessories existing at the time of the accrual of the inheritance (p). 

If the testator, on account of damage done to the thing after the 
making of the legacy, has a claim for compensation for the diminu- 
tion of its value, the legacy extends, in case of doubt, to such 
claim. 


2165. If an object forming part of the inheritance has been 
bequeathed, the legatee may not, in case of doubt, demand the dis- 
charge of rights with which the object is charged. If the claim to 
such discharge belongs to the testator, the legacy extends, in case 
of doubt, to such claim. | 

If a hypotheca, land charge, or annuity charge belonging to 
the testator himself exists over a piece of bequeathed land, it is to 
be inferred from the circumstances whether the hypotheca, land 
charge, or annuity charge is to be deemed to have been bequeathed 
with the land. 


2166. If a piece of bequeathed land forming part of the inherit- 
ance is charged with a hypotheca for a debt of the testator, or for 
a debt which the testator is bound to pay on behalf of the debtor, 
the legatee is, in case of doubt, bound as towards the heir to satisfy 
the creditor in due time, in so far as the debt is covered by the 
value of the piece of land. The value is determined as at the 
time at which ownership passes to the legatee ; the value is calcu- 
lated by deducting the value of all charges which take priority in 
rank to the hypotheca. 

If a third party is bound as towards the testator to pay the 
debt, such obligation of the legatee exists only in so far as the heir 
may not require the third party to pay the debt. 

These provisions do not apply to a hypotheca of the kind specified 
in 1190. 


2167. If, besides the bequeathed land, other pieces of land 
forming part of the inheritance have been charged with the hypo- 


(p) The person charged with the legacy shall likewise surrender all fruita 
taken by him. 2184. 
112 
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theca (7), the obligation of the legatee specified in 2166 is, in case 
of doubt, limited to a part of the debt which bears to the whole 
debt the same proportion which the value of the bequeathed land 
bears to the whole value of all the pieces of land. The value is 
calculated in the manner provided for by 2166, par. 1, sentence 2. 


2168. If collective land charge or a collective annuity charge 
exists over several pieces of land forming part of the inheritance, 
and if one of such pieces of land has been bequeathed, the legatee 
is, in case of doubt, bound as towards the heir to satisfy the 
creditor for a part of the land charge or annuity charge which 
bears to the whole charge the same proportion which the value of 
the bequeathed land bears to the value of all the pieces of land. 
The value is caloulated in the manner provided for by 2166, par. 1, 
sentence 2. 

If, besides the bequeathed piece of land, another piece of land 
not forming part of the inheritance has been charged with a 
collective land charge or collective annuity charge, and if, at the 
time of the accrual of the inheritance, the testator was bound as 
towards the owner of the other piece of land or a predecessor in 
title of such owner to satisfy the oreditor, the provisions of 2166, 
par. 1, and 2167 apply mutatis mutandis. 


2169, A legacy of a specific object is inoperative in so far as 
the object does not form part of the inheritance at the time of the 
accrual of the inheritance, unless the object was intended to be 
bequeathed to the legatee even in the case where it does not form 
part of the inheritance. 

If the testator had possession only of the bequeathed object, the 
possession is, in case of doubt, deemed to have been bequeathed, 
unless it affords no legal advantage to the legatee. 

If the testator had a claim for the delivery of the bequeathed 
object, or a claim for compensation for its value where it had been 
destroyed or taken away from the testator after the making of the 
legacy, such claim is, in case of doubt, deemed to have been 
bequeathed. 

An object which the testator is bound to alienate to another 


(9) Such a hypotheca is called a ‘‘ collective hypotheca.” 1132. 
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person is not deemed to be a part of the inheritance within the 
meaning of par. 1. 


2170. If a legacy of an object not forming part of the inherit- 
ance at the time of the acorual of the inheritance is operative under 
2169, par. 1, the person charged with the legacy shall procure the 
object for the legates. 

If the person charged is not in a position to procure the object, 
he shall pay its value. If the object can only be procured through 
disproportional outlay, the person charged may release himself by 
payment of its value. 


2171, If a legacy has for its object an act of performance which 
is impossible, or is prohibited by law at the time of the accrual of 
the inheritance, the legacy is inoperative (r). The provisions of 
308 apply mutatis mutandis. 


2172, The delivery of a bequeathed thing is also deemed to be 
impossible where the thing is incorporated or confused or mixed 
with a thing belonging to another person in such manner that the 
ownership of such other thing extends to the bequeathed thing, as 
provided for in 946 to 948, or in such manner that oo-ownership 
has been created ; or where the bequeathed thing has been manu- 
factured or transformed in such manner that the person who has 
created the new thing has become owner thereof, as provided for 
in 950. 

Where the incorporation, confusion or mixing has been made 
by a person other than the testator (s), and where the testator has 
thereby acquired co-ownership, such co-ownership is, in case of 
doubt, deemed to have been bequeathed; where the testator has a 
right to remove the incorporated thing (f), such right is, in case of 
doubt, deemed to have been bequeathed. In the case of manu- 
facture or transformation by a person other than the testator, the 
provision of 2169, par. 3, is applicable. 


(r) Where the impossibility arises after the date of accrual, the person 
charged with the legacy is discharged, unless the impossibility is due to his 
own fault. 

(s) If the testator himself has made the incorporation, confusion or 
mixing, the legacy is deemed to have been revoked. 

(6) 258, 
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2173. Where a testator has bequeathed a claim belonging to 
him which is satisfied before the accrual of the inheritance, and 
where the object delivered in satisfaction of the claim is still 
existing as part of the inheritance, it is to be presumed, in case of 
doubt, that such object has been bequeathed to the legatee. Where 
the claim was for the payment of a sum of money, the. sum of 
money received by the testator is, in case of doubt, deemed to have 
been bequeathed, even though the inheritance does not comprise 
cash to that amount. 


2174. A legacy creates a right in favour of the legatee to claim 
delivery of the bequeathed object from the person charged with the 
legacy. 


2175. Where a testator has bequeathed a claim which he has 
against his heir, or where he has bequeathed a right with which a 
thing or a right belonging to the heir is charged, the legal rela- 
tions extinguished in consequence of the accrual of the inheritance 
by the merger of the right in the liability or of the right in the 
charge are deemed not to have been extinguished in respect of the 
legacy. 


2176. The claim of a legatee (u) comes into being (devolution 
of a legacy) on the accrual of the inheritance, subject to his right 
to disclaim the legacy. 


2177. If the legacy has been given subject to a condition prece- 
dent, or has been made to be operative from a given day, and 
where the condition is fulfilled or the day has arrived after the 
accrual of the inheritance, the devolution of the legacy takes place 
on the fulfilment of the condition or the arrival of the day. 


2178. If the legatee was not conceived at the time of the 
accrual of the inheritance, or if his identity is to be determined by 
an event occurring after the accrual of the inheritance, in the 
former case the devolution of the legacy takes place at the date of 
birth; in the latter case, on the occurrence of the event. 


(u) See 2174. 
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2179. For the time between the accrual of the inheritance and 
the devolution of the legacy in the cases provided for by 2177, 
2178, the provisions applicable to a case where an act of performance 
is promised subject to a condition precedent apply (z). 


2180. If a legateo has accepted a legacy he may no longer 
disclaim it. 

The acceptance or disclaimer of a legacy is made by declaration 
to the person charged with the legacy (y). The declaration may 
‘not be made until the accrual of the inheritance; the declaration 
is ineffective if made subject to any condition or limitation of 
time. 

The provisions of 1950, 1952, pars. 1, 3, and 1953, pars. 1, 2, 
applicable to the acceptance or disclaimer of an inheritance, apply 
mutatis mutandis. 


2181. If the time for carrying out a legacy is to be fixed by 
the person charged therewith at his discretion, in case of doubt the 
legacy becomes due on the death of such person. 


2182. Ifa thing designated only by species has been bequeathed, 
the person charged with the legacy has the same obligations as a 
seller as provided for in 433, par. 1, 434 to 437, 440, pars. 2 to 4, 
and 441 to 444. 

Where a specific object not forming part of the inheritance has 
been bequeathed (z), the same rule applies in case of doubt, subject, 
however, to the limitation of liability based on 2170. 

- I£ a piece of land is the object of a legacy, the person charged 
therewith does not, in case of doubt, warrant the land free from 
real servitudes, limited personal servitudes and perpetual charges. 


2183. Ifa thing designated only by species has been bequeathed, 
and if the thing delivered is defective, the legatee may demand 
that in the place of the defective thing one free from defects be 
delivered to him. If the person charged with the legacy has 


es 


(x) I.e., 160—162. 
(y) Unlike the case of an inheritance there is no prescribed period for the 
acceptance or disclaimer of a legacy. 

(z) Cf. 2165. 
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fraudulently concealed a defect, the legatee may demand compen- 
sation for non-performance instead of delivery of a thing free from 
defect. The provisions applicable to warranty against defects of 
quality in a thing sold apply mutatis mutandis to such claims (a). 


2184. If a specific object forming part of the inheritance has 
been bequeathed, the person charged with the legacy shall surrender 
also to the legatee the fruits taken after the devolution of the 
legacy, and whatever he has acquired by virtue of any bequeathed 
right. The person charged is not bound to make compensation 
for emoluments which are not deemed to be fruits. 


2185. If a specific thing forming part of the inheritance has 
been bequeathed, the person charged with the legacy may, under 
the provisions which apply to the relations between a possessor and 
an owner (b), demand compensation for outlay incurred on the 
bequeathed thing after the date of the accrual of the inheritance, 
and for any payments made by him after such date for the charges 
upon the thing. 


2186, If a legatee is charged with a legacy or testamentary 
burden, he is not bound to execute the legacy or testamentary 
burden until he is entitled to claim execution of the legacy given 
to him (c). 


2187. A legatee who has been charged with a legacy or testa- 
mentary burden may refuse to execute the legacy or testamentary 
burden even after acceptance of the legacy bequeathed to him in 
so far as that which he has received from such legacy is not 
sufficient for the purpose of execution. 

If another person takes the place of the charged legatee as pro- 
vided for in 2161, such person is liable to no greater extent than 
the legatee himself. 

The provisions of 1992, applicable to the liability of an heir, 
apply mutatis mutandis. 


2188, If performance due to a legatee is reduced by reason of 
the heir’s limitation of liability (4), or by virtue of a claim to 


(a) 459 et seq. (c) See 2176, 2178. 
(b) 994 et seq. (d) See 1975 et seg. 
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compulsory portion, or in accordance with 2187, the legatee may, 
unless a contrary intention of the testator is to be inferred, pro- 
portionately reduce the charges imposed upon him. 


2189. In providing for the case where any legacies or testa- 
mentary burdens imposed upon the heir or a legatee are reduced 
by reason of the heir’s limitation of liability, or by virtue of a_ 
claim to compulsory portion, or in accordance with 2187, 2188, the 
testator may direct by testamentary disposition that any one of 
such legacies or testamentary burdens shall have priority in rank to 
the other legacies or testamentary burdens with which the heir or 
legatee is charged. 


2190. Where a testator has bequeathed an object to a substitu- 
tional legatee in the event of the original legatee failing to receive 
the legacy, the provisions of 2097 to 2099, applicable to the 
appointment of a substitutional heir, apply mutatis mutandis. 


2191. Where a testator has bequeathed an already bequeathed 
object toa third party on the arrival of a certain time or the occur- 
rence of a certain event after the devolution of the legacy, the 
original legatee is deemed to have been charged with such legacy. 

The provisions of 2102, 2106, par. 1, 2107, and 2110, par. 1, 
applicable to the appointment of a reversionary heir, apply mutatis 
mutandis to such a legacy. 


FIFTH TITLE. 


Testamentary Burdens. 


2192. The provisions of 2065, 2147, 2148, 2154 to 2156, 2161, 
2171, 2181, applicable to a testamentary gift, apply mutatis 
mutandis to a testamentary burden (e). 


2193. A testator may, in creating a testamentary burden the 
purpose of which he has specified, give to the person charged 


— 





(e) The special provisions of 2186—2189 apply to testamentary burdens 
given to a legatee. 
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therewith or to a third party the right to determine the person in 
favour of whom the burden is to be executed. 

Where the right to make the determination belongs to the 
person charged, and where he has been ordered by a non-appellable 
decree to execute the burden, the person who has obtained such 
decree may fix a reasonable period for him to execute the burden ; 
after the expiration of such period the plaintiff is entitled to make 
the determination unless execution is effected in due time. 

Where the right to make the determination belongs to a third 
party it is exercised by declaration to the person charged. If the 
third party cannot make any such determination, the right passes 
to the person charged. The provision of 2151, par. 3, sentence 2, 
applies mutatis mutandis ; the person charged and all other persons 
-who are entitled to demand execution of the burden are deemed to 
be interested parties within the meaning of that provision. 


2194. The execution of a testamentary burden may be 
demanded by the heir, a co-heir, or any other person who would 
‘be affected directly by the failure to execute the burden on 
‘the part of the person charged therewith. If execution of the 
testamentary burden is of public interest, the competent public 
authority may demand its execution. 


2195. The invalidity of a testamentary burden does not result 
in the invalidity of the legacy subject to the burden, unless it is 
to be presumed that the testator would not have given the legacy 
without the burden. 


2196. If execution of a testamentary burden becomes im- 
possible in consequence of a circumstance for which the person 
charged therewith is responsible (jf), the person who would be 
affected directly by the failure to execute the burden on the part 
of the person charged therewith may, under the provisions relating 
to the return of unjustified benefits, demand surrender of any 
testamentary gift in so far as such gift would have to be applied 
to the execution of the burden (g). 


a Se SS rn ei 


(f) 278. 
(g) J.e., the person charged with the burden is not bound to surrender the 
whole gift. 
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The same rule applies where a person charged with a testamen- 
tary burden has been ordered by a non-appellable decree to 
‘execute the burden which may not be executed by a third party, 
and the available legal remedies have been resorted to against such 
person without success. 


SIXTH TITLE. 


Erecutors. 


2197. A testator may by will appoint one or more executors. 

The testator may appoint a substitutional exeoutor to act in the 
event of the original appointee failing or ceasing to be an executor 
before or after acceptance of the office. 


2198. The testator may give to a third party the right to 
determine who is to accept the office of executor. The right is 
exercised by declaration to the Probate Court (A) ; the declaration 
shall be given in publicly certified form (¢). 

The right of the third party is extinguished on the expiration of 
a period fixed for him by the Probate Court upon the application 
of one of the interested parties. 


2199. The testator may authorise the executor to appoint one 
or more co-executors. 

The testator may authorise the executor to appoint a successor 
to himself. 

The appointment is made in the manner provided for by 2198, 
par. 1, sentence 2. 


2200. If the testator has in his will requested the Probate 
Court to appoint an executor, the Probate Court may make the 
appointment. 

The Probate Court should, before making any such appointment, 


(4) I.e., the Probate Oourt of the place where the testator was last 
domiciled. 
(¢) Any interested party is entitled to inspect the declaration. 
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hear the interested parties, if this can be done without serious delay 
and without disproportionate expense. 


2201. The appointment of an executor is invalid if, at the time 
at which he is to enter upon the duties of his oflice, he is incapable 
of disposing, or is limited in his disposing capacity, or a curator 
has been appointed for him to take charge of his property affairs 
as provided for in 1910. 


2202. The functions of an executor begin at the time at 
which the appointee accepts the office. 

The acceptance or refusal of the office is effected by declaration 
to the Probate Court. The declaration may not be made until 
after the accrual of the inheritance; the declaration is ineffective if 
it is made subject to any condition or limitation of time. 

The Probate Court may, upon the application of one of the 
interested parties, fix for the appointee a period of time within 
which to make a declaration whether or not he accepts the office. 
After the expiration of the period the office is deemed to have been 
refused, unless acceptance has been declared within such period. 


9203. The executor shall carry out the testamentary dispositions 
of the testator. 


2904. The executor shall, if there are several heirs, bring about 
a partition among them in accordance with 2042 to 2056. 

The executor shall, before carrying out the partition, hear the 
heirs on the scheme of partition. 


2205. The executor shall administer the estate. He is entitled 
to take possession of the estate and to dispose of any objects belong- 
ing thereto. He is entitled to make gratuitous dispositions only 
in so far as they are made in compliance with a moral duty or the 
rules of social propriety. 


2206. An executor is entitled to incur obligations on account of 
the estate in so far as this is necessary for its proper administra- 
tion. Where he is entitled to dispose of any object belonging to 
the estate, he may also incur, on account of the estate, an obligation 
for the disposal of such an object, 
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The heir is bound to give his approval to the incurring of any 
such obligation, subject, however, to his right of setting up his 
limitation of liability for the liabilities of the estate. 


2207. The testator may direct that the executor shall have 
unlimited right to incur obligations on account of the estate. 
Even in such a case the executor is entitled to make a promise of a 
gift only subject to the conditions specified in 2205, sentence 3. 


2208. An executor has not any of the rights specified in 2203 
to 2206 in so far as it may be presumed that the testator intended 
that he should not have them. If only particular objects belonging 
to the estate are subject to the administration of the executor, he 
has the powers specified in 2205, sentence 2, only in respect of 
such objects. 

If the executor is not bound to carry out the dispositions of the 
testator himself, he can require the heir to carry them out, unless a 
contrary intention of the testator is to be inferred. 


2209. The testator may give to his executor the right to 
administer the estate without imposing upon him any other duties 
than those connected with the administration (4); he may also 
direct that the executor shall continue the administration after the 
performance of any other duties imposed upon him. In case of 
doubt it is to be presumed that the authorisation specified in 2207 
has been given to such an executor. 


2210. Any direction given under 2209 is ineffective if thirty 
years have elapsed since the accrual of the inheritance. The tes- 
tator may, however, direct that the administration shall continue 
until the death of the heir or of the executor, or until the 
occurrence of any other event affecting either of them. The pro- 
vision of 2163, par. 2, applies mutatis mutandis. 


2211. The heir may not dispose of any object belonging to the 
estate subject to the administration of the executor. 

The provisions in favour of those who derive rights from a 
person without title apply mutatis mutandis (2). 


(k) E.g., the duty as to partition. 2204. 
(7) See note (g) to 135. 
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2212. A right subject to the administration of the executor 
may be enforced in Court only by the executor. 


2213. A claim against the estate may be enforced in Court 
both against the heir and against the executor. If the right to 
administer the estate does not belong to the executor, the claim 
may be enforced only against the heir. A claim to compulsory 
portion may be enforced only against the heir, even if the right of 
administering the estate belongs to the executor. 

The provision of 1958 does not apply to an executor. 

A creditor of the estate who enforces his claim against the heir 
may also enforce his claim against the executor to the extent that 
the latter has to suffer compulsory execution on the objects 
belonging to the estate subject to his administration. 


9214, Creditors of the heir who are not creditors of the estate 
may not have recourse to objects belonging to the estate subject to 
the administration of the executor. 


2215. The executor shall, after acceptance of the office, give to 
the heir without delay a list of the objects of the estate subject to 
his administration, and of any liabilities of the estate which are 
known to him, and shall render any other assistance which is 
necessary for the making of an inventory (7). 

The list shall bear the date when it was made, and shall be 
signed by the executor; the executor shall on demand cause his 
' signature to be publicly certified. 

The heir may demand that he be called to take part in making 
the list. 

The executor is entitled and, on demand by the heir, is bound 
to have such a list made by the competent public authority, or by 
a competent official, or by a notary. 

The costs of making the list and of its certification are borne by 
the estate. 


2916. The executor is bound to administer the estate in a 
proper manner. | 


-— moe 


(n) The reason being that the list may not satisfy all the requirements of 
an ‘‘inyentory.” 2001, par. 2, 2002, 2003. 
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"Any directions which the testator has given in his testamentary 
disposition for the administration of the estate shall be followed 
by the executors. They may, however, upon the application of 
the executor or of any other interested party, be set aside by the 
Probate Court, if to follow them would seriously endanger the estate. 
The Court should, as far as possible, hear the interested parties 
before giving any decision. 


2217. The executor shall on demand transfer to the heir for 
the latter’s free disposal any objects belonging to the estate of 
which he has evidently no need for the performance of his duties. 
His right of administration over such objects is extinguished as 
soon as they have been transferred to the heir. 

The executor may not refuse to transfer such objects on the 
ground of any liabilities of the estate not arising from a legacy or 
testamentary burden, nor on the ground of any legacies or testa- 
mentary burdens made subject to a condition or limitation of 
time, if the heir gives security for the discharge of the liabilities 
or for the execution of the legacies or testamentary charges. 


2218. The provisions of 664, 666 to 668, 670, 673, sentence 2, 
and 674, applicable to mandate, apply mutatis mutandis to the 
legal relations between the executor and the heir. 

Where the administration is of more than one year’s duration 
the heir may require an account to be rendered every year (0). 


2219. Where an executor commits a breach of the duties 
imposed upon him, he is, if fault is imputable to him, responsible 
to the heir and, in so far as a legacy is to be carried out, also to 
the legatee for any damage arising therefrom. 

If there are several executors to whom fault is imputable, they 
are liable as joint debtors. 


2220. The testator may not release the executor from the 
duties imposed upon him by 2215, 2216, 2218, 2219. 


2221, An executor may claim reasonable remuneration for the 
discharge of his duties, unless the testator has provided otherwise. 


(0) He may also be required to swear an oath of disclosure. 259. 
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2222. A testator may also appoint an executor to exercise the 
rights and perform the duties of a reversionary heir until the 
occurrence of reversionary succession. 


: 2223. A testator may also appoint an executor to supervise the 
execution of any legacies or testamentary burdens with which a 


legatee is charged. 


2224. Where several executors have been appointed, they shall 
discharge their duties jointly ; in case of disagreement the Probate 
Court decides. If any of them ceases to act the others shall 
continue alone to discharge the duties. The testator may provide 
otherwise. 

Each executor is entitled, even without the consent of the other 
executors, to take any measures which are necessary for the 
preservation of any object belonging to the estate which is subject 
to their joint administration. 


2225. The office of an executor is vacated if he dies, or if 
circumstances arise which would render his appointment invalid as 
provided for in 2201. 


2226, An executor may at any time give notice of his inten- 
tion to retire from office (p). Such notice is effected by declara- 
tion to the Probate Court. The provisions of 671, pars. 2, 3, 
apply mutatis mutandis. 


2227. The Probate Court may, upon the application of an 
interested party, dismiss an executor from office if a grave reason 
exists; such a reason is, e.g., gross breach of duty or incapacity to 
manage the affairs properly. 

The executor should, if possible, be heard before being dis- 
missed. 


2228. The Probate Court shall permit any person to inspect 
the declarations made under 2198, par. 1, sentence 2, 2199, par. 3, 
2202, par. 2, 2226, sentence 2, provided he can offer primd facie 
proof that he has a legal interest therein. 





(») He need not give any reason for doing so. 
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SEVENTH TITLE. 
The Making and Revocation of a Will. 


2229. A person who is limited in disposing capacity does not 
require the consent of his statutory agent for making a will. 

A minor may not make a will until he has completed his six- 
teenth year of age (g). 

A person who is interdicted on account of feeble-mindedness, 
prodigality or habitual drunkenness, may not make a will. Such 
incapacity begins immediately on the presentation of the applica- 
tion, by virtue of which the interdiction takes place. 


2230. Where an interdicted person has made a will before the 
decree for interdiction is made absolute, the interdiction does not 
invalidate the will if the interdicted person dies before the decree 
is made absolute. 

The same rule applies if the interdicted person makes a will 
after the presentation of an application for revocation of the 
interdiction, and the interdiction is revoked according to the terms 
of the application. 


9231. A will may generally be made in the following 
manner :— 
(1) Before a judge or notary ; 
(2) By a declaration of the testator, written and signed with his 
own hand (r), stating the place where and the date at 
which it is made. 


2232. The provisions of 2233 to 2246 apply to the making of 
a will before a judge or notary (8). 


2233. In superintending the making of a will, the judge must 
be attended by a registrar or by two witnesses (¢); the notary 
must be attended by another notary or by two witnesses. 





(q) Cf. 2238, par. 2, 2247. 

(r) A type-written declaration is insufficient for such a purpose. 
(s) Cf. I. A., Art. 151. 

(t) Cf. I. A., Art. 149. 


u 
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2234. The following persons may not take part as a judge, 
notary, registrar or witness in superintending the making of a 
will :— 

(1) The spouse of the testator, even though the marriage no 

longer subsists ; 

(2) Any person who is related to the testator by blood or 

marriage in the direct line or within the second degree in 
the collateral line. 


2235. A person who will be a beneficiary under the will or 
who stands in the relation of the kind specified in 2234 with the 
beneficiary, may not take part in superintending the making of the 
will as a judge, notary, registrar or witness. 

Participation on the part of any such person has only the effect 
that the testamentary gift to the beneficiary is void. 


2236. A person who stands in the relation of the kind specified 
in 2234 with the judge or notary may not take part in super- 
intending the making of the will as a registrar, assisting notary or 
witness. 


2237. The following persons should not take part as a witness 

in superintending the making of a will :— 

(1) A minor; 

(2) A person declared to have been deprived of civil rights for 
the time for which the deprivation has been ordered (x) ; 

(3) A person who, under the provisions of the criminal code, is 
incapable of being called as a witness under oath (2) ; 

(4) A person who is in the service of the judge or notary as a 
domestic servant or employee (y). 


2238, The will shall be made in the following manner: The 
testator either makes an oral declaration of his last will to the 
judge or notary, or delivers to him a written statement accom- 
panied by an oral declaration that the written statement contains 





(u) See Criminal Code, ss. 32, 34, 36. 

(x) Ibid. s. 161. 

(y) A servant or employee of the testator is, however, not disqualified as a 
witness. 
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his last will. The written statement may be delivered open or 
sealed. It may be written by the testator himself or by any other 
person. 

A minor or a person who cannot read may make a will only by 
oral declaration. 


2239. All persons taking part in superintending the making of 
& will must be present during the whole proceedings. 


2240. A protocol relating to the making of the will must be 
drawn up in the German language. 


2241. The protocol must contain— 

(1) The name of the place and the date of the proceedings ; 

(2) The names of the testator and of all persons taking part in 
the proceedings ; 

(3) The declarations of the testator required by 2238, and, 
where a written statement is delivered, the fact that the 
written statement has been delivered. 


2242, The protocol must be read out to and ratified by the 
testator, and signed by him with his own hand. In the protocol 
the fact that this has been done must be recorded. The protocol 
should on demand be laid before the testator for his perusal. 

If the testator declares that he cannot write (s), a record of such 
declaration in the protocol is substituted for his signature. 

The protocol must be signed by all the persons taking part in 
the proceedings. 


2243. A person who is believed by the judge or the notary to 
be dumb or otherwise prevented from speaking may make his will 
only by the delivery of a written statement. He must, during the 
proceedings, write with his own hand in the protocol or on a 
separate piece of paper, which must be annexed to the protocol as 
an appendix thereto, the declaration that the written statement 
contains his last will (a). 


(2) Cf. 2238, par. 2. 
(a) The code does not provide for the case of a dumb person who can 
neither read nor write. 


KK) 
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Both the fact that the declaration is holograph and the fact that 
the judge or notary believes that the testator is prevented from 
speaking, must be recorded in the protocol. The protocol need not 
be expressly ratified by the testator. 


2244. If the testator declares that he does not understand the 
German language, a sworn interpreter must be called to take part 
in the meking of the will. The provisions of 2234 to 2237, 
applicable to a witness, apply mutatis mutandis to the interpreter. 

The protocol must be translated into the language in which the 
testator makes his declaration. The translation must be made or 

certified and read out by the interpreter; the translation must be 
- annexed to the protocol as an appendix thereto. 

The protocol must contain the declaration of the testator that he 
does not understand the German language, the name of the 
interpreter, and the fact that the interpreter has made or certified 
and read the translation. The interpreter must sign the protocol. 


2245, If all the persons taking part in the proceedings affirm 
that they understand the language in which the testator makes 
his declaration, the assistance of an interpreter is not necessary. 

If the assistance of an interpreter is not required, the protocol 
must be drawn up in the foreign language, and must contain the 
declaration of the testator that he does not understand the German 
language, and the affirmation of the persons taking part in the 
proceedings that they understand the foreign language. A 
German translation should be annexed as an appendix. 


2246, The protocol which is drawn up relating to the making 
of the will should, together with its appendices, and, where the 
will is made by delivery of a written statement, together with such 
statement, be sealed by the judge or notary with the official seal 
in the presence of the testator and all other persons taking part in 
the proceedings ; it should be provided with an indorsement signed 
by the judge or notary describing the will in a precise manner, 
and should be taken into official custody. 

A certificate as to the official custody of the will should be issued 
to the testator. 
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2247. A minor or a person who cannot read (5) may not make 
a will in the manner provided for by 2231 (2). 


2248. A will made in the manner provided for by 2231 (2) 
shall be taken into official custody on demand by the testator. 
The provision of 2246, par. 2, applies. 


2249. Where a testator apprehends that he will die before he 
is able to make a will before a judge or notary, he may make his 
will before the chief officer of the commune in which he resides, 
or, where he resides in the district of a communal union (Verband) 
or rural district (Gutsbezirk) which has the legal status of a 
commune under State law, before the chief officer of such com- 
munal union or rural district. The chief officer must be attended 
by two witnesses. The provisions of 2234 to 2246 apply; the 
chief officer takes the place of the judge or notary. 

The fact that the testator apprehends that he will not be able to 
make a will before a judge or notary must be stated in the 
protocol. The validity of the will is not affected by the fact that 
the apprehension was groundless (c). 


2250. If a person resides in a place which, in consequence of an 
epidemic or any other extraordinary circumstances, is isolated from 
the outer world in such a manner that it is impossible or very 
difficult to make a will before a judge or notary, he may make a 
will either in the manner provided for by 2249, par. 1, or by oral 
declaration before three witnesses. 

If oral declaration before three witnesses is selected, a protocol 
concerning the making of the will must be drawn up (d). The 
provisions of 2234, 2235, 2237 (1) to (3) apply to such witnesses ; 
the provisions of 2240 to 2242, 2245 apply to such protocol. A, 
will may not be made in this manner with the assistance of an 
interpreter. 


2251. If a person is on board a German vessel which does not 
belong to the Imperial navy, and which is outside a German port 


(b) Cf. 2238, par. 2. 
(c) Of. 2252. 
(d) Either by the testator himself or by one of the witnesses. 
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in the course of a sea voyage, he may make a will by oral declara- 
tion before three witnesses as provided for in 2250 (e). 


2252. A will made in the manner provided for by 2249, 2250, 
or 2251 is deemed not to have been made if three months have 
elapsed since the making of the will and the testator is still 
living. 

The beginning and running of the period of three months are 
suspended, so long as the testator is not in a position to make a 
will before a judge or notary. 

If, in the case provided for by 2251, the testator starts upon 
another sea voyage before the expiration of the period, the period 
is so far interrupted that after the termination of the new voyage 
the full period begins to run de novo. 

If the testator is declared dead after the expiration of the period, 
the will retains its validity if the period had not yet elapsed at the 
time when the testator was last reported to be still alive. 


2253, A will or any particular dispositions contained therein 
may be revoked by the testator at any time. 

Interdiction of the testator on account of feeble-mindedness, 
prodigality, or habitual drunkenness does not prevent the revoca- 
tion of a will made before the interdiction. 


2254, The revocation is effected by a new will. 


2255. A will may also be revoked by reason of the fact that 
the testator, with the intention of revoking it, destroys the testa- 
mentary document or makes alterations in it whereby the inten- 
tion to revoke a written declaration of intention is customarily 
expressed. 

If the testator has destroyed or altered the testamentary docu- 
ment in this manner, it is presumed that he intended to revoke 


2256, A will made before a judge or notary, or in the manner 
provided for by 2249, is deemed to have been revoked if the docu- 
ment taken into official custody has been returned to the testator. 





(e) See I. A., Art. 44. 
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The testator may demand the return of his will at any time. 
The return may be made only to the testator in person. 

The provisions of par. 2 apply also to a will taken into custody 
under 2248 ; the return of such a will does not affect the validity 
of the will. 


2257. If the revocation by will of a testamentary disposition 
is itself revoked (7), the disposition is valid as though it had not 
been revoked. 


2258. A will is revoked by the making of a second will in so 
far as the latter is inconsistent with the former. 

If the second will is revoked, the first will becomes operative to 
the same extent as if it had not been revoked. 


2259. Any person who is in possession of a will which has not 
been taken into official custody is bound to deliver it without delay 
to the Probate Court after he has knowledge of the death of the 
testator. 

If a will is in the custody of a public authority other than a 
Court, or if it is taken into official custody by a notary, it shall be 
delivered to the Probate Court after the death of the testator. The 
Probate Court shall demand its delivery if it has knowledge of the 
existence of the will. 


2260. The Probate Court (g) shall, as soon as it has knowledge 
of the death of the testator, fix a day for the opening of his will, 
if it is in its official custody. The statutory heirs of the testator 
and all other interested parties should, if possible, be summoned 
to be present on that day. 

On the fixed day the will shall be opened, read out to the inte- 
rested parties, and on demand submitted to them for perusal. 
Where the will is submitted for perusal, the formality of reading 
aloud the will can be dispensed with. 

A protocol concerning the opening of the will shall be drawn 


(f) Revocation of a revocation of a will must also be made by will. 
(g) I.e., the Probate Court of the place where the testator was last 
domiciled. 
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up. If the will was sealed, the protocol shall state whether the 
seal was broken or not before it was opened. 


2261. If a Court other than the Probate Court has the will in its 
official custody, the duty of opening the will is imposed upon such 
Court. The will, together with a certified copy of the protocol 
drawn up concerning the opening of the will, shall be sent to the 
Probate Court ; a certified copy of the will shall be retained. 


2262. ‘The Probate Court shall notify to any interested parties 
who were not present at the opening of the will, any part thereof 
in which they are interested. 


2263. Any direction given by the testator forbidding the open- 
ing of his will immediately after his death is void. 


2264. Any person is entitled to inspect the will after it has 
been opened, and to demand a copy or any part thereof, provided 
that he can offer primä facie proof that he has a legal interest 
therein ; the copy shall be certified on demand. 


EIGHTH TITLE. 


Joint Wills. 
2265, A joint will may be made only by a married couple. 


2266. A joint will may be made in the manner provided for by 
2249, even if the conditions of 2249 exist with reference to only 
one of the spouses. 


2267. It is sufficient for making a joint will in the manner 
provided for by 2231 (2), if one of the spouses makes a will in the 
manner prescribed therein, and the other spouse makes a declara- 
tion that the will shall be deemed also to be his (or her) will. The 
declaration must be written and signed by his (or her) own hand, 
stating the place where and date at which it is made. 
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2268. A joint will is invalid in its entirety in the cases provided 
for by 2077. 

If the marriage is dissolved before the death of one of the 
spouses, or if the conditions of 2077, par. 1, sentence 2, exist, the 
dispositions remain operative in so far as it may be presumed that 
they would have been made even if the testator had known of such 
circumstances. 


2269. Where the spouses have directed in a joint will whereby 
each appoints the other heir, that after the death of the surviving 
spouse the estate of both shall devolve on a third party, it is to be 
presumed, in case of doubt, that the third party has been appointed 
heir of the surviving spouse for the whole estate. 

Where the spouses have created a legacy by such a joint will 
which is to be carried out after the death of the surviving spouse, 
it is to be presumed, in case of doubt, that the legacy is not to 
devolve upon the legatee until after the death of the surviving spouse. 


2270. Where the spouses have made dispositions in a joint will 
from which it may be presumed that the disposition of the one 
would not have been made if the disposition of the other had been 
omitted, then, if one of the dispositions is void or is revoked, the 
other also is rendered void. 

Such a relation of interdependence of the dispositions is, in case 
of doubt, to be presumed, if the spouses have mutually made testa- 
mentary gifts to each other; or if a testamentary gift has been 
made by either spouse to the other and a disposition, operative in 
the event of the latter surviving the former, has been made in 
favour of any person who is related by blood or who is on intimate 
terms with the former. 

The provision of par. 1 does not apply to any dispositions other 
than those relating to the appointment of an heir, legacies, or 
testamentary burdens (A). 


2271. The revocation of a disposition which stands in the rela- 
tion of the kind specified in 2270 with a disposition of the other 
spouse shall be effected during the lifetime of both spouses in the 
manner provided for by 2296, applicable to rescission from a 


(h) E.g., nomination of a guardian. 
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contract of inheritance. Neither spouse may, during the life- 
time of the other, unilaterally make any new disposition mortis 
causa revoking his (or her) original disposition. 

The right of revocation is extinguished on the death of the other 
spouse; the surviving spouse may, however, revoke his (or her) 
disposition, if he (or she) disclaims the testamentary gift given to 
him (or her). Even after acceptance of the testamentary gift the 
surviving spouse is entitled to revoke under 2294 and 2336. 

If a testamentary gift has been given to any descendant, entitled 
to compulsory portion, of both spouses or of one of the spouses, the 
provision of 2289, par. 2, applies mutatis mutandis. | 


2272. A joint will may be withdrawn from official custody 
only by both spouses in the manner provided for by 2256. 


2273. In the opening of a joint will the dispositions of the 
surviving spouse shall not, in so far as they can be separated from 
the others, be read out, nor shall they be brought to the knowledge 
of the interested parties in any other manner. A certified copy of 
the dispositions of the deceased spouse shall be made. The will 
shall be re-sealed and re-taken into official custody (1). 


FOURTH SECTION. 


CONTRACT OF INHERITANCE. 


2274. A testator can conclude a contract of inheritance only in 
person (X). ) 


2275. No person may enter into a contract of inheritance in 
the capacity of testator, unless he be capable of disposing without 
limitation. 





|— 


(i) Scilicet, if the will has been placed in official custody. 

(k) A contract of inheritance may be entered into not only between spouses 
or persons betrothed to each other, but also between any persons who are 
eapable of making a valid contract. 
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A spouse may, in the capacity of testator, enter into a contract 
of inheritance with his (or her) spouse, even though he (or she) be 
limited in disposing capacity. In such a case he (or she) requires 
the consent of his (or her) statutory agent; if the statutory agent 
is a guardian, ratification by the Guardianship Court is also 
necessary ((/). 

The provisions of par. 2 apply also to betrothed persons. 


2276. A. contract of inheritance may be entered into only 
before a judge or notary in the presence of both parties simul- 
taneously. The provisions of 2233 to 2245 apply; any provisions 
contained therein which are applicable to a testator apply also to 
each of the contracting parties. 

For a contract of inheritance between spouses or between 
betrothed persons which is recorded in the same document as a 
contract of marriage, the form prescribed for the contract of 
marriage is sufficient (m). 


2277. A document recording a contract of inheritance should 
be sealed in the manner provided for by 2246, and indorsed and 
taken into official custody, unless the parties demand otherwise. 
The parties are deemed, in case of doubt, to have demanded 
otherwise if the contract of inheritance is recorded in the same 
document in which some other contract () is recorded. 

A certificate relating to the custody of the contract of inherit- 
ance taken into official custody should be issued to each of the 
contracting parties. 


2278, Each of the parties to a contract of inheritance may 
make contractual dispositions mortis causa. 

Dispositions other than those relating to the institution of an 
heir, legacies, and testamentary burdens may not be made (0). 


(7) Ratification by the Guardianship Court is not necessary if the spouse is 
under parental power. 

(m) See 1434. The formal requirements provided for in 2233—2245 are 
therefore dispensed with. 

(n) E.g., a contract of marriage. 

(0) Unilateral dispositions relating to other matters than those mentioned 
in the text, as, e.g., the appointment of an executor, may, however, be made. 
Cf. 2299. 
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2279. The provisions applicable to testamentary gifts and 
testamentary burdens apply mutatis mutandis to contractual 
testamentary gifts and contractual testamentary burdens. 

The provisions of 2077 apply to a contract of inheritance 
between spouses or betrothed persons even though a third party is 
a beneficiary under the contract. 


2280. Where spouses have provided in a contract of inheritance 
whereby they are mutually appointed heirs, that the estate of both 
shall devolve upon a third party after the death of the surviving 
spouse, or have directed that a legacy shall be carried out after the 
death of the surviving spouse, the provisions of 2269 apply mutatis 
mutandis. 


2281. A contract of inheritance may be avoided by the testator 
under 2078, 2079; for avoidance under 2079 it is necessary that 
the compulsory beneficiary be living at the time of avoidance (7). 

Where a disposition made in favour of a third party is avoided 
by the testator after the death of the other contracting party, the 
avoidance shall be declared to the Probate Court. The Probate 
Court should communicate the declaration to the third party. 


2282. The avoidance may not be made by an agent of the 
testator. If the testator is limited in disposing capacity, he does 
not require the consent of his statutory agent for making the 
avoidance. 

Where a testator is incapable of disposing, his statutory agent 
may, with the ratification of the Guardianship Court, avoid a 
contract of inheritance on behalf of such testator. 

A declaration of avoidance requires judicial or notarial 
authentication. 


2283, Avoidance may be effected by a testator only within the 
period of one year. 

The period begins to run, in the case of avoidance on the ground 
of threats, from the time at which the coercion ceases; in all 
other cases, from the time at which the testator has knowledge of 
the ground for avoidance. The provisions of 203, 206, applicable 


(») The avoidance must be effected against the other contracting party 
during the latter’s lifetime. 143. 
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to prescription, apply mutatis mutandis to the running of the 
period. 

If, in the case provided for by 2282, par. 2, the statutory agent 
has not avoided the contract of inheritance in due time, the 
testator himself may, after the cessation of his disposing incapacity, 
avoid his contract of inheritance in the same manner as though he 
had not had a statutory agent. 


2284. Confirmation of a voidable contract of inheritance may 
be made only by the testator in person (q). If the testator is 
limited in disposing capacity, the right to confirm the contract is 
barred. 


2285. The persons specified in 2080 may no longer avoid a 
contract of inheritance under 2078, 2079, if the testator’s right of 
avoidance is extinguished (r) at the time of the accrual of the 
inheritance. 


2286, The right of the testator to dispose of his property by 
juristic act inter vivos is not limited by a contract of inheritance. 


2287. If the testator has made a gift with the intention of 
injuring his contractual heir, the contractual heir may, after the 
inheritance has devolved upon him, require the donee to return the 
gift under the provisions relating to the return of unjustified 
benefits. 

The claim is barred by prescription in three years after the 
devolution of the inheritance. 


2288, If the testator has destroyed, removed, or damaged the 
object of a legacy made under a contract of inheritance, with the 
intention of injuring the legatee, the value of the object takes the 
place of the object in so far as the heir is thereby rendered 
incapable of carrying out the legacy (8). 


(q) The confirmation is not subject to any formal requirements. 

(r) By confirmation of the contract or by lapse of time. 

(¢) This provision presupposes that the legacy has not been revoked by 
the testator. 
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If the testator has alienated or given a charge upon the object 
with the intention of injuring the legatee, the heir is bound to 
procure the object or to extinguish the charge for the legatee; the 
provisions of 2170, par. 2, apply mutatis mutandis to such obliga- 
tion. If the alienation or charge is made by way of gift, the 
legatee thas, in so far as he may not demand compensation from 
the heir, the claim specified in 2287 against the donee. 


2289, A prior testamentary disposition made by the testator is 
revoked by a contract of inheritance in so far as it would impair 
the right of a beneficiary under the contract. A subsequent dis- 
position mortis causa is, subject to the provision of 2297, inopera- 
tive to the same extent. 

Where the beneficiary is a descendant of the testator entitled to 
a compulsory portion, the testator may, by a subsequent testa- 
mentary disposition, give any of the directions permitted to him 
by 2338. 


2290. A contract of inheritance or any individual contractual 
disposition may be revoked by contract between the parties to the 
contract of inheritance. Revocation may not be effected after the 
death of either party. 

The testator may enter into the contract to revoke only in 
person (¢). If he is limited in disposing capacity, he does not 
require the consent of his statutory agent (u). 

If the other party is under guardianship, ratification by the 
Guardianship Court is necessary. The same rule applies if he is 
under parental power, unless the contract is entered into between 
spouses or betrothed persons (2). 

The contract is required to be in the form prescribed in 2276 
for the contract of inheritance. 


2291. A contractual disposition whereby a legacy or a testa- 
mentary burden is created, may be revoked by a will made by the 
testator. The consent of the other contracting party is necessary 
for the validity of the revocation; the provisions of 2290, par. 3, 


apply. 





ee ee nn m - re em 


(t) A person incapable of disposing may not enter into such a contract. 
(u) Cf. 2282. (x) Cf. 2275. 
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A declaration of consent requires judicial or notarial authenti- 
cation; the consent is irrevocable. 


2292. A contract of inheritance concluded between spouses 
may also be revoked by a joint will of the spouses (y) ; the pro- 
visions of 2290, par. 3, apply. 


2293, A testator may rescind his contract of inheritance, if he 
has reserved the right to do so in the contract (3). 


2294, A testator may rescind a contractual disposition, if the 
beneficiary has been guilty of any misconduct which entitles the 
testator to deprive him of his compulsory portion, or, where the 
beneficiary does not belong to the class of persons entitled to com- 
pulsory portions, would entitle the testator to deprive him of his 
compulsory portion if he were a descendant of the testator (a). 


2295. A testator may rescind a contractual disposition if it is 
made in consideration of a duty, imposed upon the beneficiary by 
& juristic act, to make periodical payments to the testator during 
the latter’s lifetime, ¢.g., payments to be made in respect of a claim 
for maintenance, and the duty is extinguished before the death of 
the testator. 


2296. Tho rescission may not be made through an agent. If 
the testator is limited in disposing capacity, he does not require 
the consent of his statutory agent. 

The rescission is effected by declaration to the other contracting 
party. The declaration requires judicial or notarial authenti- 
cation. 


2297. In so far as the testator is entitled to rescind, he may, 
after the death of the other contracting party, revoke the con- 
tractual disposition by a will. ‘In the cases provided for by 2294, 
the provisions of 2336, pars. 2 to 4, apply mutatis mutandis. 


(y) Of. 2266 et seq. 

(z) The other party does not have such right. 

(a) Such right need not be expressly reserved by the testator in his 
contract of inheritance. 
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2298. If both parties have made contractual dispositions in a 
contract of inheritance, the nullity of any one of these dispositions 
renders the entire contract invalid (0). 

If the right of rescission has been reserved in such a contract, 
the whole contract is revoked by rescission on the part of one of 
the contracting parties (c). The right of rescission is extinguished 
on the death of the other contracting party. The surviving party 
may, however, revoke his disposition by will if he disclaims the 
gift conferred upon him by the contract (d). 

The provisions of par. 1 and par. 2, sentences I and 2, do not 
apply if a contrary intention of the contracting parties is to be 
inferred. 


2299. Either of the contracting parties may unilaterally make 
any disposition in the contract of inheritance which may be made 
by will (e). 

To such a disposition the same applies as if it had been made by 
will(/). The disposition may also be revoked by any contract 
whereby a contractual disposition may be revoked (g). 

Where the contract of inheritance is revoked by the exercise of 
the right of rescission or by contract, the disposition is thereby 
invalidated, unless a contrary intention of the testator is to be 
inferred. 


2300. The provisions of 2259 to 2263, 2273, applicable to the 
opening of a will, apply mutatis mutandis to a contract of 
inheritance ; the provisions of 2273, sentences 2 and 3, however, 
only in so far as the contract of inheritance is in official custody. 


2301. The provisions relating to dispositions mortis causa apply 
to a promise of a gift made subject to the condition that the donee 
shall survive the donor. The same rule applies to a promise of 


(b) Cf. 139. 

(c) Where the rescission refers only to a particular disposition contained 
in the contract, it is presumed that the contract remains binding in respect 
of the other dispositions. 

(d) Cf. 2271, par. 2. 

(e) E.g., nomination of a guardian. 

(f) The party making the disposition may revoke it at any time. 

(g) 2290. 
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debt or acknowledgment of debt of the kind specified in 780, 781, 
made by way of gift subject to the same condition. 

If the donor executes the gift by delivery of the object given, 
the provisions relating to gifts inter vivos apply. 


2302. A contract whereby a person binds himself to make or 
not to make, to revoke or not to revoke a disposition mortis causa, 
is void. 


Fiera SECTION. 
COMPULSORY PORTION. 


2303. If a descendant of a testator is excluded from succession 
by disposition mortis causa, he may demand his compulsory portion 
from the heir. The compulsory portion is equal to one-half of the 
statutory portion (h). 

The same right belongs to the parents and spouse of the testator, 
if they have been excluded from succession by a disposition mortis 
causa (t). 


2304. The giving of a compulsory portion is, in case of doubt, 
not deemed to be an appointment of heir. 


2305. If a share in the inheritance has been left to a com- 
pulsory beneficiary which is less than one-half of his statutory 
portion, the compulsory beneficiary may claim the deficiency from 
his co-heirs as his compulsory portion. 


2806. If a compulsory beneficiary entitled to inherit as heir 
has been limited by the appointment of a reversionary heir, or of 
an executor, or by a direction for the partition of the estate, or if 
he has been charged with a legacy or testamentary burden, the 
limitation or charge is deemed not to have been created if the 


en ee em ee ee 


(4) A compulsory portion may be renounced by the person entitled thereto. 
2346 et seq. 

(#) It is to be noticed that a brother or sister of the testator is not entitled 
to any compulsory portion. 


Ww. LL 
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share in the inheritance left to him ‘does not exceed one-half of 
his statutory portion. Where his share in the inheritance is 
greater than one-half of his statutory portion, he may claim his 
compulsory portion if he disclaims his share in the inheritance (A) ; 
the period for disclaimer does not begin to run until the com- 
pulsory beneficiary has knowledge of the limitation or charge. 

It is equivalent to a limitation by the appointment of an heir, 
if the compulsory beneficiary has been appointed reversionary 
heir. 


2307. Where a legacy has been given to a compulsory bene- 
ficiary, he may claim his compulsory portion if he disclaims the 
legacy. If he does not disclaim the legacy, he has a right to a 
compulsory portion only in so far as the value of the former is less 
than the value of the latter; in calculating the value of the 
legacy any limitations and charges of the kind specified in 2306 
are not taken into consideration. 

The heir who is charged with the legacy may fix a reasonable 
period for the compulsory beneficiary to declare whether or not he 
will accept the legacy (7). Upon the expiration of the period the 
legacy is deemed to have been disclaimed unless acceptance has 
been declared within such period. 


2308. Where a compulsory beneficiary who, as heir or legatee, 
has been limited or charged in the manner specified in 2306, has 
disclaimed the inheritance or legacy, he may avoid the disclaimer 
if the limitation or charge has disappeared by the time of the 
disclaimer and such disappearance was unknown to him. 

The provisions, applicable to the avoidance of a disclaimer of an 
inheritance (m), apply mutatis mutandis to the avoidance of a 
disclaimer of a legacy. The avoidance is effected by declaration 
to the person charged with the legacy. 


(k) A compulsory beneficiary has a right to his compulsory portion free 
from all charges. Where his share in the inheritance which is subject to a 
limitation or charge is greater than his compulsory portion, he may either 
claim his compulsory portion free from all charges, or accept his share in the 
inheritance subject to the limitation or charge, 

(7) If he claims the compulsory portion, he is presumed to have disclaimed 
the legacy. 

(m) I.e., 1954 et seq. 
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2309. Descendants of remoter degree and the parents of the 
testator are not entitled to compulsory portions in so far as a 
descendant of nearer degree, who would exclude them from 
statutory succession, is entitled to compulsory portion, or accepts 
any testamentary gift left to him. 


2310. In determining the value of a share in the inheritance 
which is taken as a basis for calculating the value of a compulsory 
portion, the persons who have been excluded from succession by 
testamentary disposition, or have disclaimed the inheritance, or 
have been declared unworthy to inherit (#), are also counted (0). 
A person who has been excluded from statutory succession by 
renunciation of the inheritance is not counted. 


2311. The condition and value of the estate at the time of the 
accrual of the inheritance are taken as a basis for calculating the 
value of a compulsory portion. In calculating the value of the 
compulsory portion due to the testator’s parents, any preferential 
benefit (p) due to the surviving spouse of the testator is not taken 
into consideration. 

The value shall, so far as is necessary, be ascertained by appraise- 
ment. A valuation made by the testator is not conclusive. 


2312. If the testator has directed, or if it is to be presumed, 
as provided for in 2049, that one of the heirs shall have the right 
to appropriate a farm forming part of the estate at the value of its 
products (g), and if such right is exercised, the value of the pro- 
ducts is also conclusive for calculating the value of a compulsory 
portion. Where the testator has fixed some other price of appro- 
priation, such price is conclusive if it is not less than the value of 
the products nor more than the value of appraisement. 

If the testator leaves only one heir, he may direct that the value 
of the products or any other price fixed in the manner provided for 
by par. 1, sentence 2, shall be taken as a basis for calculating the 
value of a compulsory portion. | 


(n) Of. 2339 ef seq. 

(0) Heirs who died before the testator’s death are not counted. 
(p) 1932. 

(q) 2049; and I. A., Art, 137. 


1.1.2 
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These provisions apply only where the heir who acquires the 
farm belongs to the class of persons specified in 2303 who are 
entitled to compulsory portions. 


2313. In determining the value of the estate, rights and 
liabilities which are subject to a condition precedent are not taken 
into consideration. Rights and liabilities which are subject to a 
condition subsequent are taken into consideration as if they were 
unconditional. Where the condition is fulfilled, a reduction corre- 
sponding to the new legal situation shall be made. 

The same rule applies to uncertain or insecure rights and 
doubtful liabilities, just as if they were rights and liabilities sub- 
ject to a condition precedent. The heir is bound as towards the 
compulsory beneficiary to determine the condition of uncertain 
rights, and to enforce insecure rights in so far as this is required 
by the rules of proper management of property. 


2314, If a compulsory beneficiary is not an heir (r), the heir 
shall give to him on demand all information concerning the con- 
dition of the estate (s). The compulsory beneficiary may demand 
that he be called to take part in making an inventory of the 
objects belonging to the estate which is to be presented to him, as 
provided for in 260, and that the value of the objects belonging to 
the estate be communicated to him. He may also demand that 
the inventory be made by the competent public authority, or by a 
competent official, or by a notary. 

The cost is borne by the estate. 


2315, A compulsory beneficiary shall deduct from his com- 
pulsory portion any benefit which has been conferred on him by 
the testator by a juristic act inter vivos, with the direction that such 
benefit shall be deducted from his compulsory portion (¢). 





(r) This happens whenever the compulsory beneficiary has been expressly 
excluded from succession, or has disclaimed any share in the inheritance as 
provided for in 2306. 

(s) The compulsory beneficiary does not have any such right as against 
an executor. 

(£) Such direction may be either express or implied. As the testator was 
under obligation to furnish an ‘‘advancement” to his child, he could not 
have directed the advancement to be deducted from the child’s compulsory 
portion. 1624, 
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The value of such benefit is added to the estate in calculating 
the value of the compulsory portion. The value of such benefit 
is determined as at the time at which the benefit was conferred. 

Where the compulsory beneficiary is a descendant of the testator, 
the provision of 2051, par. 1, applies mutatis mutandis. 


2316. Where there are several descendants among whom a gift 
made by the testator would be subject to hotchpot liability in case 
of statutory succession, the value of the compulsory portion of each 
of the descendants is determined by the statutory portion which 
would accrue to him at the time of partition, regard being had to 
the hotchpot liability. A descendant who has been excluded from 
statutory succession by renunciation of the inheritance is not taken 
into consideration in calculating the value. 

Where the compulsory beneficiary is an heir, and where the 
value of the compulsory portion, calculated in the manner provided 
for by par. 1, is greater than the value of the share in the inherit- 
ance given to him, he may demand from the co-heirs the excess in 
value as his compulsory portion, even if the share given to him is 
equal to or greater than one-half of his statutory portion. 

The testator may not, to the detriment of a compulsory bene- 
ficiary, exclude any benefits of the kind specified in 2050, par. 1, 
from being taken into consideration. 

Where any benefit to be taken into consideration, as provided 
for in par. 1, is to be deducted at the same time from the com- 
pulsory portion as provided for in 2315, such reduction takes place 
only in respect of one-half of the value of such benefit. 


2317. The claim for a compulsory portion comes into being on 
the accrual of the inheritance (x). 
The claim passes by inheritance and is transferable. 


2318, An heir may reduce a legacy with which he is charged, 
in so far as the liability in respect of compulsory portions is borne 
by him and the legatee proportionately. The same rule applies to 
a testamentary burden. 

As against a legates who is also a compulsory beneficiary, such 


(u) See 1922. 
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reduction of his legacy is not permissible to the extent of depriving 
him of his own compulsory portion. 

Where the heir is himself a compulsory beneficiary, he may, on 
account of his liability in respect of compulsory portions, reduce 
any legacy or testamentary burden to the extent that he is not 
deprived of his own compulsory portion. 


2319. Where one of several heirs is a compulsory beneficiary, 
he may, after partition of the estate, refuse to satisfy another com- 
pulsory beneficiary to the extent that he is not deprived of his own 
compulsory portion. The other heirs are liable for any deficiency 
due to such other compulsory beneficiary. 


2320. A person who becomes an heir in the place of a com- 
pulsory beneficiary shall, as between himself and the other co-heirs, 
bear the burden in respect of the compulsory portion, and shall, 
where the compulsory beneficiary has accepted a legacy given to 
him, bear the burden of such legacy to the extent of the benefits 
received. 

In case of doubt the same rule applies to a person to whom the 
testator has, by a disposition mortis causa, given the compulsory 
beneficiary’s share in the inheritance. 


2321. Where a compulsory beneficiary has disclaimed a legacy 
given to him, then as between the heirs and the legatees the 
person who benefits by the disclaimer shall bear the burden in 
respect of the compulsory portion to the extent of the benefit 
received (2). 


2322. If an inheritance or a legacy disclaimed by one of the 
compulsory beneficiaries, has been charged with a legacy or testa- 
mentary burden, the person who benefits by such disclaimer (y) 
may reduce(s) the legacy or testamentary burden to the extent 
that he is not deprived of the amount sufficient for the payment 
of the compulsory portion. 


(x) Of. 2307. 

(y) And who consequently bears the burden of the legacy or testamentary 
burden. 2320, 2321. 

(z) Of. 2188, 2318, 
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2323. An heir may not refuse to execute a legacy or testamen- 
tary burden under 2318, par. 1, in so far as he has not to bear the 
burden in respect of compulsory portions as provided for in 2320 
to 2322. 


2324. A testator may, by disposition mortis causa, impose, as 
between the heirs themselves, the burden in respect of compulsory 
portions, upon one or more of them, and may give any directions 
varying the provisions of 2318, par. 1, and 2320 to 2323. 


2325. Where a testator has made a gift to a third party (a), a 
compulsory beneficiary may claim, by way of augmentation of his 
compulsory portion (J), the amount whereby the compulsory por- 
tion would be increased if the object given were added to the 
estate. 

A consumable thing is estimated at the value which it had at 
the date of the gift. An object other than a consumable thing is 
estimated at the value which it had at the time of the accrual of 
the inheritance; if its value at that time is greater than its value 
at the date of the gift, only the latter is taken into consideration. 

The gift is not taken into consideration if, at the time of the 
accrual of the inheritance, ten years have elapsed since delivery of the 
object given ; if the gift was made by the testator to his surviving 
spouse, the period does not begin to run until the dissolution of the 
marriage. 


2326. The compulsory beneficiary may claim an augmentation 
of his compulsory portion even if one-half of his statutory portion 
has already been given to him. If more than one-half of his 
statutory portion has been given to him, such claim is barred to the 
extent of the excess in value which he has received. 


2827. Where the compulsory beneficiary has himself received 
a gift from the testator, the value of the gift shall be added to the 
estate in the same manner as if it were made to a third party (c), 


(a) That is, to a person who is not a compulsory beneficiary. For a gift 
mad®to a compulsory beneficiary, see 2327. 

(b) Ergänzung des Pflichteils. 

(c) “Third party” here means “a person who is not a compulsory 
beneficiary.”’ 
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and shall at the same time be deducted from the compulsory bene- 
ficiary’s augmentation of his compulsory portion. The value of a 
gift to be deducted in the manner provided for by 2315, shall be 
deducted from the total value of the compulsory portion and of 
any augmentation of such portion. 

Where the compulsory beneficiary is a descendant of the testator, 
the provision of 2051, par. 1, applies mutatis mutandis (d). 


2328. If an heir is himself a compulsory beneficiary, he may 
refuse augmentation of another compulsory beneficiary’s portion to 
the extent that he is not deprived of his own compulsory portion, 
including what would accrue to him by way of augmentation of 
his own compulsory portion. 


2329. In so far as an heir is not liable for augmentation of a 
compulsory portion, the compulsory beneficiary may, under the 
provisions relating to the return of unjustified benefits (e), require 
any donee of the testator to return the gift for the purpose of 
making up the deficiency. If the compulsory beneficiary is sole 
heir, he has the same right. 

The donee may refuse to return the gift by payment of its 
value. 

Among several donees a prior donee is liable only in so far as a 
subsequent donee is not liable. 


2330. The provisions of 2325 to 2329 do not apply to gifts 
which are made in compliance with a moral duty or the rules of 
social propriety (‚f). 


2331, A gift made out of any common property under the 
régime of general community of goods, community of income and 
profits, or community of moveables, is deemed to have been made 
by both spouses in equal shares. If, however, the gift was made 
to a person who is a descendant of one only of the spouses, or of 
whom one only of the spouses is a descendant, or if one of the 
spouses has to make compensation to the common property for the 





(d) The period of ten years specified in 2325, par. 3, does not apply to 
this case. 

(e) See 818—822. 

(f) See notes (m) and (r) to 534. 


COMPULSORY PORTION. 521 


value of the gift, it is deemed to have been made by such spouse 
alone. 

These provisions apply mutatis mutandis toa gift made out of any 
common property under the régime of continued community of 
goods (9). 


2332, The claim to compulsory portion is barred by prescription 
in three years from the time at which the compulsory beneficiary 
has knowledge of the accrual of the inheritance and of any dis- 
position whereby his compulsory portion is injured ; in the absence 
of such knowledge, in thirty years from the accrual of the inherit- 
ance. 

Any claim which a compulsory beneficiary has against a donee 
under 2329 is barred by prescription in three years from the accrual 
of the inheritance. 

The prescription is not suspended by the fact that such claims 
may not be enforced until after a disclaimer of the inheritance or 
legacy (A). 


2333. A testator may deprive a descendant of his compulsory 
portion— 

(1) If the descendant makes an attempt against the life of the 
testator, or of his spouse, or of any of his descendants ; 

(2) If the descendant has been guilty of wilful corporal ill- 
treatment of the testator or his spouse; in the case of 
ill-treatment of his spouse, however, only where the 
descendant is also descended from such spouse ; 

(3) If the descendant has been guilty of any crime, or any 
serious wilful offence against the testator or his spouse ; 

(4) If the descendant maliciously commits a breach of his 
statutory duty to furnish maintenance to the testator ; 

(5) If the descendant leads a dishonourable or immoral life 
contrary to the testator’s wishes. 


2334, A testator may deprive his father of his compulsory 
portion, if the latter has been guilty of any of the offences specified 
in 2333 (1), (8), (4). The testator has the same right against his 
mother if she has been guilty of any such offence. 


(g) Cf. 1483. (4) See 2306 et seq. 
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2335. A testator may deprive his (or her) spouse of his (or her) 
compulsory portion if the spouse is guilty of an offence by virtue 
of which the testator is entitled to petition for divorce as provided 
for in 1565 to 1568. | 

The right of deprivation is not extinguished by the lapse of the 
period specified in 1571 for the assertion of the ground for divorce. 


2336. The deprivation of a compulsory portion is effected by 
testamentary disposition. 

The ground for deprivation must exist at the time of making 
the disposition and must be stated therein. 

The burden of proving the existence of such ground is upon the 
person who sets up the deprivation. 

In the case provided for by 2333 (5) deprivation is ineffective if 
the descendant has permanently ceased to lead a dishonourable or 
immoral life. 


2337. The right of deprivation of a compulsory portion is 
extinguished by condonation. A disposition whereby a testator 
has directed any such deprivation is invalidated by condonation (¢). 


2338. Where a descendant has, by prodigality or insolvency, 
endangered his future acquisition to a serious extent, the testator 
may limit such descendant’s right to compulsory portion by direct- 
ing that after the latter’s death his statutory heirs shall receive, as 
reversionary heirs or as reversionary legatees, the share which has 
been given to him, or the compulsory portion accruing to him, in 
proportion to their statutory portions. The testator may also 
direct that his share or compulsory portion shall be subject to the 
management of an executor during the lifetime of the descendant ; 
in such & case the descendant has a claim to the net profits of his 
share or compulsory portion (A). 

The provisions of 2336, pars. 1 to 3, apply mutatis mutandis to 
such directions. Any such directions are inoperative if at the time 
of the accrual of the inheritance the descendant permanently 
reforms himself in respect of prodigality, or the insolvency consti- 
tuting the ground for such directions no longer exists. 


(7) The condonation may be either express or implied. 

(+) Such a limitation of a descendant’s right to a compulsory portion is 
known under German legal terminology as Enterbung in guter Absicht 
(Exheredatio bona mente). 
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SIXTH SECTION. 
UNWORTHINESS TO INHERIT. 


2339. A. person is unworthy to inherit— 


(1) Who has wilfully and unlawfully killed or attempted to 
kill the testator, or has brought him to a condition in 
consequence of which the testator became incapable, 
down to the date of his death, of making or revoking 
& disposition mortis causa ; 

(2) who has wilfully and unlawfully prevented the testator 
from making or revoking a disposition mortis causa ; 

(3) who has, by fraud or unlawful threats, induced the testator 
to make or revoke a disposition mortis causa ; 

(4) who has, in respect of a disposition mortis causa made by 
the testator, been guilty of any act punishable under 
the provisions of 267 to 274 of the Criminal Code (7). 


In the cases provided for by par. 1 (8), (4), the unworthiness to 
inherit does not arise if, before the accrual of the inheritance, the 
disposition which the testator has been induced to make or in 
respect of which the criminal act has been committed, has become 
inoperative, or the disposition which he has been induced to revoke, 
would have become inoperative even if it had not been revoked. 


2340. Unworthiness to inherit is set up by an avoidance of the 
acquisition of the inheritance. 

The avoidance is not permissible until after the devolution of 
the inheritance. As against a reversionary heir the avoidance 
may be effected as soon as the inheritance has devolved upon the 
limited heir. 

The avoidance may be effected only within the period specified 
in 2082. 


2341. Any person is entitled to avoid who benefits by the 
failure to inherit on the part of the person who is unworthy to 


— em a nn — ——-. —_— eee ee" 


(7) These provisions dea] with falsification of documents, 
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inherit, even if he does not benefit thereby until the failure to 
inherit on the part of another person also. 


2342. The avoidance is effeoted by bringing an action for 
avoidance. The action shall be brought for the purpose of having 
the heir declared unworthy to inherit. 

The effect of such avoidance does not come into being until the 
decree ceases to be appealable. 


2343. The right of avoidance is barred if the testator has con- 
doned the person unworthy to inherit. 


2344, Where an heir has been declared unworthy to inherit, 
the devolution of the inheritance upon him is deemed not to have 
taken place. 

The inheritance devolves upon the person who would have been 
entitled to inherit if the person unworthy to inherit had died at 
the time of the accrual of the inheritance; the devolution is 
deemed to have taken place at the time of the accrual of the 
inheritance. 


2845. Where a legatee has been guilty of any one of the 
offences specified in 2339, par. 1, his claim arising from the legacy 
is voidable. The provisions of 2082, 2083, 2339, par. 2, and 2341, 
2343, apply. 

The same rule applies to a claim for compulsory portion, if the 
compulsory beneficiary has been guilty of any one of such 
offences (m). 


« 


(m) In all cases under 2345, the avoidance is not effected by an action for 
avoidance (cf. 2342), but by a declaration of avoidance made to the Probate 
Court. 
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SEVENTH SECTION. 
RENUNCIATION OF INHERITANCE (7). 


2346. Relatives by blood and the spouse of a person may 
renounce their statutory (o) rights of inheritance in respect of 
such person’s inheritance by contract with him(p). The party 
renouncing is excluded from statutory succession as though he 
had died before the accrual of the inheritance; he has no right to 
any compulsory portion. 

The renunciation may be limited to the right to compulsory 
portion. 


2847, Where the party renouncing is under guardianship, 
ratification by the Guardianship Court is necessary for the renun- 
ciation; where he is under parental power, the same rule applies 
unless the contract is entered into between spouses or betrothed 
persons. | 

The person to whose inheritance the renunciation refers may 
enter into the contract only in person ; if he is limited in disposing 
capacity, he does not require the consent of his statutory agent (g). 
If the person to whose inheritance the renunciation refers, is 
inoapable of disposing, the contract may be entered into through 
his statutory agent; ratification by the Guardianship Court is 
necessary to the same extent as is provided for in par. 1. 


2348, A contract of renunciation requires judicial or notarial 
authentication. 


x 


(n) A renunciation of an inheritance (Erbverzicht) must not be confounded 
with a disclaimer of an inheritance (Ausschlagung der Erbschaft) dealt with 
in 1942—1966. An inheritance can be ‘‘renounced” only during the life- 
time of the person to whose estate the renunciation refers, and only by a 
contract with him, whereas the right of ‘‘disclaimning” an inheritance does 
not come into existence until the devolution of the inheritance (1942), and 
can be exercised only within a prescribed period (1944) by declaration to the 
Probate Court. 1945. 

(o) Or testamentary. 2352. 

(p) Or with his statutory heirs. 312, par. 2. 

_ (q) Cf 2290. 
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2349. If a descendant or a relative by blood in the collateral 
line of the person to whose inheritance the renunciation refers, 
renounces his statutory right of inheritance, the effect of the 
renunciation extends to his descendants, unless it is otherwise 
provided. 


2350. If any person renounces his statutory right of inherit- 
ance in favour of another, it is to be presumed, in case of doubt, 
that the renunciation is intended to be operative only in the event 
of such other person becoming an heir. 

If a descendant of the person to whose inheritance the renuncia- 
tion refers, renounces his statutory right of inheritance, it is to be 
presumed, in case of doubt, that the renunciation is to be operative 
only in favour of the other descendants and the spouse of such 
person. 


2351. 'The provisions of 2348, and, in respect of the person to 
whose inheritance the renunciation refers, the provisions also of 
2347, par. 2, apply to a contract whereby a renunciation of the 
inheritance is revoked. 


2352. A person who has been appointed heir or has been made 
a legatee under a will, may renounce the testamentary gift by 
contract with the testator. The same rule applies to a gift made 
to a third party by a marriage contract (r). The provisions of 
2347, 2348, apply. 


EIGHTH SECTION. 


CERTIFICATE OF INHERITANCE. 


2353. The Probate Court shall issue to the heir on demand a 
certificate relating to his right of inheritance, and, where he is 
entitled only to a share in the inheritance, relating to the value of 
his share (i.e., a certificate of inheritance). 


(r) The fact whether or not such third party is an heir or a legatee is 
entirely immaterial. He, and not the other contracting party, has the right 
to renounce. 
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2354. A person who, as a statutory heir, applies for the issue 
of a certificate of inheritance, shall state: 


(1) The date of the testator’s death ; 

(2) The relationship upon which his right of inheritance is 

(3) Whether any persons, and, if so, who exist or existed, by 

whom he would be excluded from succession, or by whom 
his share in the inheritance would be diminished ; 

(4) Whether any, and if so what, dispositions mortis causa of 

the testator exist ; 

(5) Whether any action relating to his right of inheritance is 

pending. 

If a person fails to inherit who would exclude the applicant 
from succession, or in whose favour his share in the inheritance 
would be diminished, the applicant shall state the manner in 
which such person fails to inherit. 


2355. A person who applies for the issue of a certificate of 
inheritance by virtue of a disposition mortis causa shall specify the 
disposition upon which his right of inheritance is based; shall 
state whether any and what other dispositions mortis causa of the 
testator exist ; and shall make a statement as to the matters pre- 
scribed in 2354, par. 1 (1) (5), and par. 2. 


2356, The applicant shall prove by public act (s) the accuracy 
of the statements made in accordance with 2354, par. 1 (1) (2), 
and par. 2; and shall, in the case provided for by 2355, produce 
the document in which his right of inheritance is recorded. Where 
the document cannot be procured or can be procured only at dis- 
proportionate expense, the production of other evidence is sufficient. 

In regard to the other statements required to be made by 2354, 
2355, the applicant shall, before a Court or notary, give a guarantee, 
instead of swearing an oath, to the effect that he is not aware of 
any circumstance which is inconsistent with the statements made. 
The Probate Court may dispense with the guarantee if it deems 
such a step unnecessary. , 

These provisions do not apply in so far as the facts are known 
to the Probate Court. 





(8) See Code of Oiyil Procedure, s. 380. 


528 LAW OF INHERITANCE. 


2357. Where there are several heirs, a joint certificate of 
inheritance shall be issued upon application. The application may 
be made by any one of the heirs. 

In the application the names of the heirs and their shares in the 
inheritance shall be stated. 

Where the application is not made by all the heirs, it shall 
contain a statement to the effect that the other heirs have accepted 
the inheritance (¢). The provisions of 2356 apply also to any 
statements made by the applicant relating to the other heirs. 

The guarantee in lieu of oath shall be given by all the heirs, 
unless the Probate Court holds the guarantee by one or more of 
them to be sufficient (u). 


2358, The Probate Court shall, of its own motion and after 
having considered the evidence offered by the applicant, make any 
verification which is necessary for establishing the facts of the 
case, and shall admit any proper evidence which has been offered. 

The Probate Court may issue a public citation to all other 
persons to notify it of their rights of inheritance; the manner of 
publication and the period for notification are determined by the 
provisions relating to public summons (7). 


2359. The certificate of inheritance may be issued only if the 
Probate Court holds that the facts necessary to support the appli- 
cation have been established. 


2360. If an action relating to the right of inheritance is 
pending, the opponent of the applicant should be heard before the 
issue of the certificate of inheritance. 

Where a disposition upon which the right of inheritance is based, 
is not recorded in any public act submitted to the Probate Court, 
then before the issue of a certificate of inheritance the person who 


(t) The reason being that a certificate of inheritance may not be issued 
before the acceptance of the inheritance. Application for the issue of such a 
certificate is, however, prima facie proof of acceptance of tho inheritance. 

(u) Where a co-heir has obtained a certificate of inheritance, the other 
co-heirs are released from the obligation of giving the guarantee. 

(x) See 948 et seq. of the Code of Civil Procedure. 
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would be heir if the disposition were invalid should be heard on 
the question of its validity. 
It is not necessary that he should be heard if it is impracticable. 


2361. If it appears that any certificate of inheritance which has 
been issued is inaccurate, the Probate Court shall order it to be 
returned. The certificate of inheritance becomes void upon being 
returned. 

Where the certificate of inheritance cannot be returned forth- 
with, the Probate Court shall order it to be cancelled (y). The 
order shall be published in accordance with the provisions of the 
Code of Civil Procedure applicable to the public service of a 
citation (s). The cancellation becomes operative upon the expira- 
tion of one month after the last publication of the order in the 
public journal. 

The Probate Court may, of its own motion, verify the accuracy 
of any certificate of inheritance issued by it. 


2362. The true heir may require any person who is in possession 
of an inacourate certificate of inheritance to return it to the 
Probate Court. 

Any person to whom an inacourate certificate of inheritance has 
been issued shall give to the true heir all information relating to 
the condition of the inheritance and the place where the objects 
belonging to the inheritance may be found (a). 


2368. A certificate of inheritance issued to a limited heir shall 
state the fact that reversionary succession has been directed ; the 
conditions under which it will take place; and the name of the 
person who will become the reversionary heir(). Where the 
testator has appointed the reversionary heir for the residue of the 
inheritance remaining at the time of the occurrence of reversionary 
succession, or where he has directed that the limited heir shall be 


(y) No appeal (Beschwerde) lies against such an order. See Voluntary 
Jurisdiction Act, s. 84. 

(z) See Code of Civil Procedure, 204. 

(a) Such person may, in certain cases, be required to swear an oath of 
disclosure as provided for in 260, 261. 

(b) See 2100 ef seg. 

Ww. MM 
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entitled to have free disposition of the inheritance, this shall also 
be stated. 
The reversionary heir has the right specified in 2362, par. 1. 


2364. Where the testator has appointed an executor, the 
appointment shall be stated in the certificate of inheritance. 
The executor has the right specified in 2362, par. 1. 


2365. It is presumed that the person who is named as heir in 
the certificate of inheritance has the right of inheritance stated in 
the certificate, and that he is not limited by any directions other 
than those stated therein. 


2366, If any person acquires, by a juristic act entered into with 
the person named in the certificate of inheritance as heir, any 
object belonging to the inheritance, or any right over such object, 
or a release from a right forming part of the inheritance, the con- 
tents of the certificate are deemed to be accurate in his favour to 
the extent of the presumption created by 2365, unless he knows (c) 
of the inacouracy, or knows that the Probate Court has demanded 
the certificate to be returned on account of its inaccuracy. 


2367. The provisions of 2366 apply mutatis mutandis, where 
any act of performance has been done in favour of the person 
named as heir in the certificate of inheritance, by reason of a right 
forming part of the inheritance, or where a juristic act, containing 
a disposition affecting such a right and not coming within the 
provision of 2366, has been entered into between him and another 
relating to such a right. 


2368, The Probate Court shall issue to an executor on demand 
a certificate of his appointment. Where the executor is limited in 
his administration of the estate, or where the testator has directed 
that the executor shall have an unlimited right of inourring 
obligations on account of the estate, this shall be stated in the 
certificate. 


(c) But not “or ought to have known”; in other words, constructive 
knowledge is insufficient for this purpose. 
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Where the appointment is not recorded in any of the public 
acts produced to the Probate Court, then before the issue of the 
certificate the heir should, if possible, be heard on the question of 
the validity of the appointment. 

The provisions relating to a certificate of inheritance apply 
mutatis mutandis to such a oertificate; the certificate becomes 
inoperative upon vacation of office by the executor. 


2369. Where objects situate within the Empire form part of an 
inheritance in respect of which no German Probate Court is com- 
petent to issue a certificate of inheritance, the issue of a certificate 
of inheritance relating to such objects may be required. 

An object in respect of which a book or register is kept by a 
German public authority for the registration of any person entitled 
thereto, is deemed to be situate within the Empire. A claim is 
deemed to be within the Empire if a German Court is competent 
to entertain an action thereon. 


2370. If a person declared to be dead was living at or died 
before the date which is deemed to be the date of his death, the 
person who would be heir by virtue of the declaration of death is, 
even without the issue of a certificate of inheritance, deemed to be 
heir in favour of a third party in respect of the juristio acts 
specified in 2366, 2367, unless the third party is aware of the 
incorrectness of the declaration of death, or knows that the declara- 
tion of death has been revoked in consequence of an action to set 
it aside. 

Where a certificate of inheritance has been issued, the person 
declared to be dead has, if he is still living, the rights specified in 
2362. A person whose death has been errongously presumed 
without a declaration of death has the same rights (d). 


(d) E.y., where a dead body has been erroneously identified. 


MM 2 
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Ninta SECTION. 


Purchase of an Inheritance (e). 


2371. A contract, whereby an heir sells the inheritance which 
has devolved on him, requires judicial or notarial authentica- 


tion (f). 


2372. Any benefits which result from the lapse of a legacy or 
testamentary burden, or from the hotchpot liability (g) of a co-heir, 
accrue to the purchaser. 


2373. Any share in the inheritance which devolves on the 
seller after the conclusion of the sale by virtue of reversionary 
succession, or in consequence of the failure to inherit on the part 
of a co-heir(), and any preferential legacy (#) given to the seller 
are, in case of doubt, not deemed to have been included in the 
sale. The same rule applies to any documents or pictures of the 
deceased’s family. 


2374. The seller is bound to deliver to the purchaser the 
objects belonging to the inheritance existing at the time of the 
sale, including what he has acquired before the sale by virtue of 
any right forming part of the inheritance, or as compensation for 
the destruction, deterioration or deprivation of an object belonging 
to the inheritance, or by a juristic act which related to the inherit- 
ance. 


(e) A purchaser of an inheritance does not acquire any right of inheritance 
in the strict sense of the term, but only all the individual objects belonging to 
the inheritance. The general provisions relating to sale (433 e¢ seg.), in so 
far as they are not inconsistent with the provisions under the present title, 
apply mutatis mutandis to the purchase of an inheritance. 

(f) Where a co-heir sells his share in the inheritance, the other co-heirs 
have the right of pre-emption. 2034. A sale of an inheritance to a third 
party before its devolution is yoid. 312. 

(g) See 2050 et seq. 

(h) As to the right of accrual (jus accrescends), see 2094. 

(i) See 2160. 
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2375. If the seller has consumed, gratuitously alienated or 
given a charge upon any object belonging to the inheritance 
before the sale, he is bound to compensate the purchaser for the 
value of the object consumed or alienated, or for any diminution 
in value in consequence of the charge. The duty to make com- 
pensation does not arise if the purchaser knew at the time of the 
purchase that the object had been consumed or disposed of 
gratuitously. 

For the rest, the purchaser may not claim compensation for any 
deterioration, destruction, or impossibility (k), arising from any 
other reason, of delivery of an object belonging to the inheritance. 


2376. The obligation of the seller to give a warranty against 
defects of title(?) is limited to a warranty that the right of 
inheritance belongs to him; that it is not limited by the right of 
any reversionary heir or by the appointment of an executor; that 
his right of inheritance is not subject to any legacy, testamentary 
burden, compulsory portion, hotchpot liability, nor to any direction 
as to partition (m); and that unlimited liability (n) to all or some 
of the creditors of the estate has not been incurred. 

The seller is not responsible for defects of quality in a thing 
forming part of the inheritance. 


2377. The legal relations extinguished in consequence of the 
acorual of the inheritance by merger of a right in a liability or of 
a right in a charge are, as between the purchaser and the seller, 
deemed not to have been extinguished. Such a legal relation shall 
be restored, if necessary. 


2378, The purchaser is bound as towards the seller to discharge 
the liabilities of the estate, unless the seller warrants that they 
do not exist as provided for in 2376. 

If the seller has discharged a liability of the estate before the 
sale, he may demand re-imbursement from the purchaser. 


2379. Emoluments becoming due for the period prior to the 
sale remain vested in the seller. He bears the charges payable 


(k) See 275, par. 2. (1) Of. 434. 
(m) Of. 2048. (n) See 1967, 1975 ef seg. 
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during such period, including any interests on the liabilities of the 
estate. However, all charges payable out of the inheritance (0) 
and all extraordinary charges which are deemed to have been 
imposed on the capital of the objects belonging to the inheritance 
are borne by the purchaser. 


2380. The purchaser assumes, after the conclusion of the 
purchase, the risk of accidental loss or accidental deterioration of 
the objects belonging to the inheritance. From and after that date 
all emoluments accrue to him, and he bears all charges. 


2381. The purchaser shall re-imburse the seller for the necessary 
outlay which the latter has incurred on the inheritance before the 
sale. 

In respect of any other outlay incurred before the sale, the 
purchaser shall make re-imbursement in so far as the value of the 
inheritance is increased by such outlay at the time of the sale. 


2382. The purchaser is, after the conclusion of the purchase, 
liable to the creditors of the estate, without prejudice to the con- 
tinuance of the seller’s liability (»). The same rule applies also to 
any liabilities for the discharge of which the purchaser is not 
liable to the seller as provided for in 2378, 2379. 

The liability of the purchaser to the creditors may not be 
excluded or limited by agreement between the purchaser and the 
seller. 


2383. The provisions relating to the limitation of an heir’s 
liability apply to the liability of the purchaser(g). The purchaser 
is liable without limitation, in so far as the seller at the time of 
the sale was liable without limitation. If the liability of the 
purchaser is limited to the inheritance, his claims arising from the 
purchase are deemed to be part of the inheritance. 

The filing of an inventory (r) by the seller or purchaser avails 


(0) See 109, 

(p) That is, both contracting parties are liable to the creditors of the 
estate. 

(qg) See 1975 et seq. 

(r) See 1993. 
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also in favour of the other party, unless the latter is liable with- 
out limitation. 


2384. The seller is bound as towards the creditors of the 
estate to notify without delay to the Probate Court(s) the sale of 
the inheritance and the name of the purchaser. Notification by 
the purchaser takes the place of notification by the seller. 

The Probate Court shall permit any person to inspect the noti- 
fication, provided he can offer primd facie proof that he has a legal 
interest therein. 


2885. The provisions relating to the purchase of an inheritance 
apply mutatis mutandis to the purchase of an inheritance acquired 
by the seller by contract, and to any other contracts which are for 
the alienation of an inheritance which has devolved on the alienor 
or which has been acquired by him in some other manner. 

In the case of a gift the donor is not bound to make compensa- 
tion for any objects belonging to the inheritance which have been 
consumed or alienated gratuitously before the date of the gift, nor 
for any charge upon such objects created gratuitously before such 
date. The obligation specified in 2376 in respect of warranty 
against defects of title is not imposed on the donor; if the donor 
has fraudulently concealed a defect, he is bound to compensate the 
donee for any damage arising therefrom. 


In testimony whereof We have signed with Our own hand and 
have affixed the Imperial Seal. 


Given in the New Palace, the 18th day of August, 1896. 


[1.8.] WILHELM, 
Prince or HoHENLOHE. 





(s) That is, the Probate Court of the place where the testator was last 
domiciled. 
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INTRODUCTORY ACT TO THE CIVIL CODE. 
(August 18th, 1896.) 


We, Wıruıum, by the Grace of Gud, German Emperor, King of 
Prussia, &c., decree in the name of the Empire, with the consent 
of the Federal Council and the Imperial Parliament, as follows :— 


First Section. 
GENERAL PROVISIONS (a). 


Art. 1. The Civil Code shall come into force on the 1st day of 
January, 1900; at the same time the following laws shall also come 
into force:—The Act relating to Alterations in the Act for the 
Organization of the Judiciary, the Code of Civil Procedure and the 
Bankruptcy Act; the Act relating to Compulsory Auction and Com- 
pulsory Management; the Land Registration Act ; and the Voluntary 
Jurisdiction Act (3). 


Art. 2. Every legal rule (Rechisnorm) is law (Gesetz) within the 
meaning of the Civil Code and of the present Act (c). 


Art, 3. If, in the Civil Code or in the present Act, the right to 
legislate has been reserved to the States, or if it has been provided 
therein that certain provisions of the State laws remain unaffected or 








(a) These ‘‘ general provisions’’ (Arts. 1—31) deal mainly with the subject of 
“« Conflict of Laws’’ or ‘‘ Private International Law,’’ to use the favourite expres- 
sion of Continental jurists. 

(5) The Compulsory Auction and Compulsory Management Act and the Land 
Registration Act were passed on March 24, 1897; all the other Acts mentioned in 
the text were passed on May 17, 1898. The Revised Commercial Code of May 10, 
1897, also came into force on the same day as the Civil Code. 

(e) A Government Ordinance, or a provision contained in a treaty with a foreign 
power, or a rule of customary law of the Empire (but not of the individual States), 
is deemed to be a ‘‘ legal rule’ within the meaning of this provision. 














538 APPENDIX A, 


may be enacted, then the existing provisions of the State laws remain 
in force, and new provisions may be enacted by State laws. 


Arr. 4. If, in the Imperial or State laws, reference is made to pro- 
visions which are repealed by the Civil Code or by the present Act, 
the corresponding provisions of the Civil Code or of the present Act 
shall take their place. 


Arr. 5. The Imperial territory of Alsace-Lorraine is deemed to be a 
State within the meaning of the Civil Code and of the present Act. 


Agr. 6. In civil actions in which a claim is enforced by action or 
counter-action under the Civil Code, the procedure and the decision of 
the last instance, within the meaning of sect. 8 of the Introductory. 
Act to the Act of the Organization of the Judiciary, is assigned to the 
Imperial Court. 


ArT. 7. The disposing capacity of a person is determined by the law 
of the country of which he is a subject. 

If an alien who is of full age or who has the legal status of a person 
of full age becomes a subject of the Empire, he retains the legal status 
of a person of full age, even though he be not of full age under 
German law (d). 

If an alien enters into a juristic act within the Empire for which he 
is incapable or is limited in capacity, he is deemed to be capable of 
entering into the juristic act in so far as he would be capable under 
German law. This provision does not apply to juristic acts under the 
family law and the law of inheritance, nor to juristic acts whereby a. 
piece of land situated in a foreign country is disposed of. 


Arr. 8. An alien may be interdicted within the Empire under 
German law, provided he has his domicile or, where he has no domi- 
cile, his residence within the Empire. 


Ant. 9. A person who has disappeared may within the Empire be 
declared dead under German law, provided he was a German at the 
time of his disappearance. 

If, at the time of his disappearance, he was a subject of a foreign 
country, he may be legally declared dead within the Empire under 
German law in respect of the legal relations which are determined by 
German law, and also in respect of his property situated within the 
Empire; the provisions of 2369, par. 2, of the Civil Code apply muéatis 
mutandis. 


(d) Cf. Code of Civil Procedure, 55, and Bill of Exchange Act, a. 84. 
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If an alien who has disappeared was last domiciled within the 
Empire, and if his wifg who has remained or has returned within the 
Empire is a German, or was a German until her marriage with the 
person who has disappeared, such person may, upon the application of 
the wife, be declared dead within the Empire under German law 
without the limitation specified in par. 2. 


Arr. 10. An association belonging to a foreign country and having 
juristic personality under the laws of that country is, if it could 
acquire juristic personality within the Empire only under the pro- 
visions of 21, 22 of the Civil Code, deemed to have juristio personality 
if its juristic personality has been recognised by a resolution of the 
Federal Council. The provisions relating to partnership and the 
provision of 54, sentence 2, of the Civil Code apply to foreign associa- 
tions of the kind specified which have not been so recognised. 


Art. 11. The form of a juristic act is determined by the laws which 
govern the legal relation forming the object of the juristic act. 
However, compliance with the laws of the place where the juristic act 
is entered into is sufficient. 

The provision of par. 1, sentence 2, does not apply to a juristic act 
whereby a right to a thing is created or whereby such a right is 
disposed of (e). 


Art. 12. By reason of an unlawful act committed in a foreign 
country, no greater claims can be enforced against a German than 
those constituted by German law (/). 


Art. 13. The conclusion of a marriage, even if only one of the 
parties is a German, is determined in respect of each of the parties by 
the laws of the country of which he (or she) is a subject(g). The 
same rule applies to an alien who concludes a marriage within the 
Empire (A). 

In respect of the wife of an alien declared dead under Article 9, 
par. 8, the conclusion of a new marriage is determined by German 
law. 

The form of a marriage which is concluded within the Empire is 
determined exclusively by German law. 


(e) Such a juristio act is governed by the lez rei site (Art. 28). 

(f) This provision does not apply in favour of aliens. 

(g) In other words, the marriage must be valid under the laws to which both 
parties are subject. 

(4) This is trae even in a case where both parties are aliens. 
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Ant. 14. The personal legal relations of German spouses inter se are 
determined by German law, even if the spouseg have their domicile in 
a foreign country. 

The German law applies even though the husband has lost the 
German nationality, provided the wife has retained her German 
nationality. 


Arr. 15. The matrimonial rögime is determined by the German law 
if the husband was a German at the time of the conclusion of the 
marriage. 

If the husband acquires German nationality after the conclusion of 
the marriage, or if foreign spouses have their domicile within the 
Empire, the laws of the country of which the husband was a subject 
at the time of the conclusion of the marriage govern the matrimonial 
régime; the spouses may, however, enter into a marriage contract, 
even though it would not be permissible under the laws of that 
country. 


Arr, 16. If alien spouses, or spouses who acquire the German 
nationality after the conclusion of the marriage, have their domicile 
within the Empire, the provisions of 1435 of the Civil Code apply 
mutatis mutandis; the foreign statutory régime is equivalent to a 
contractual régime. 

The provisions of 1357, 1862, 1405 of the Civil Code apply, in so far 
as they are more favourable to third parties than the foreign laws. 


Axr. 17. Divorce is governed by the laws of the country of which 
the husband is a subject at the time when the petition is filed. 

A fact which occurred while the husband was a subject of another 
country may be set up as a ground for divorce only if the fact is also 
a ground for divorce or judicial separation under the laws of that 
country. 

If at the time when the petition is filed the husband has lost his 
German nationality, while the wife is a German, German law applies. 

A divorce or judicial separation may not be granted within the 
Empire by virtue of a foreign law, unless a divorce would be permitted 
both by the foreign law and by German law. 


Azrt. 18. The legitimate descent of a child is determined by German 
law if the husband of the mother is a German at the time of the 
birth of the child, or, where he has died before the birth of the child, 
was a German at the time of his death (8). 





(i) This provision is applicable even to the case where the child has subsequently 
lost his German nationality. 
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Art. 19. The legal relations between the parents and a legitimate 
child are determined by German law if the father, or, if the father 
has died, the mother, possesses German nationality. The same rule 
applies if the German nationality of the father or of the mother is 
lost, provided the child retains German nationality (7). 


Art, 20. The legal relations between an illegitimate child and the 
mother are determined by German law, if she is a German. The 
same rule applies if she has lost her German nationality while the 
child has retained its German nationality. 


Ant. 21. The father’s duty to furnish maintenance to an illegitimate 
child, and his duty to reimburse the mother for the expenses of 
pregnancy, confinement and maintenance is determined by the law of 
the country of which the mother is a subject at the time of the birth 
of the child; no greater claims, however, can be enforced than what 
have been constituted by German law. 


Art. 22. The legitimation of an illegitimate child and the adoption 
of a child is determined by German law if the father at the time of 
the legitimation, or the adoptor at the time of the adoption, possesses 
German nationality. 

If the father or the adoptor is a subject of a foreign country, while 
the child possesses German nationality, the legitimation or adoption is 
ineffective if the necessary approval, under German law, of the child 
or of a third party with whom the child stands in a family relation, 
has not been given. 


Arr, 23. A guardianship or a curatorship may be established within 
the Empire, even over an alien, in so far as the government of the country 
of which he is a subject does not assume to take care of him, provided 
the alien requires guardianship or curatorship under the laws of that 
country, or has been interdicted within the Empire. 

The German Guardianship Court may take provisional measures so 
long as no guardianship or curatorship has been established. 


Art. 24. Succession to the estate of a German, even if he had his 
domicile in a foreign country, is determined by German law. 

If a German had, at the time of his death, his domicile in a foreign 
country, his heirs may, in respect of their liability for the liabilities of 
the estate, invoke the laws in force at the place of the domicile of the 
deceased. 





(5) Cf. Art. 28. 
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If an alien who has made or revoked a disposition mortis causa 
acquires the German nationality, the validity of the making or of the 
revocation is determined by the law of the country of which he was a 
subject at the time of making or revoking the disposition; he retains 
also his capacity to make a disposition mortis causa, even if he has not 
attained the age required by German law. The provision of Article 11, 
par. 1, sentence 2, remains unaffected. 


Art. 25. Succession to the estate of an alien who, at the time of his 
death, had his domicile within the Empire, is determined by the law 
of the country of which he was a subject at the time of his death. A 
German may, nevertheless, enforce claims arising from his right of 
inheritance, even if they are constituted only by German law, unless, 
according to the law of the country of which the deceased was a 
subject, succession to the estate of a German who had his domicile in 
that country is determined exclusively by German law. © 


Ant. 26. If, out of an estate which has accrued in a foreign country, 
property situated within the Empire is transferred to the heirs or 
legatees entitled to it according to the law in force in that country, 
through the instrumentality of German authorities, a third person 
may not object to the transfer on the ground that he has a claim to 
the property as heir or legatce. 


Art. 27. If German law is declared to be applicable by the law of a 
foreign country whose law is declared to be applicable by Article 7, 
par. 1, Article 13, par. 1, Article 15, par. 2, Article 17, par. 1, and 
Article 25, then German law applies. 


Ant. 28. The provisions of Articles 15, 19, 24, par. 1, 25 and 27, do 
not apply to objects which are not within the territory of the country 
whose laws are applicable according to these provisions, and which, 
according to the laws of the country within whose territory they are, 
are subject to special provisions. 


Arr. 29. If a person is a subject of no country, his legal relations, 
so far as the laws of the country of which a person is a subject have 
been declared to be applicable, are determined according to the laws of 
the country of which the person was last a subject, and if he has not 
previously been a subject of any country, according to the laws of the 
country in which he has or had, at the time which is material, his 
domicile, and, in the absence of a domicile, his residence. 


Arr. 30. The application of a foreign law is not permitted if the 
application would be contra bonos mores, or contrary to the object of a 
German law. 
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Arr. 31. It may be provided by order of the Imperial Chancellor, 
with the consent of the Federal Council, that a right of reprisal may 
be exercised against a foreign country, its subjects and their legitimate 
successors (K). 


SECOND Sxcrion. 
RELATION OF THE CIVIL OODE TO THE IMPERIAL LAWS. 


Art. 32. The provisions of the Imperial laws (2) remain in force. 
Nevertheless, they are repealed in so far as the repeal results from the 
Civil Code and the present Act (m). 


Art. 33. In so far as relatives by blood or by marriage of a person 
incur legal consequences through him in the manner provided for by 
the Act for the Organisation of the Judiciary, the Code of Civil Pro- 
cedure, the Code of Criminal Procedure, the Bankruptcy Act and the 
Act of July 21, 1879 (Reichs- Gesetzbl., p. 277), relating to the Avoid- 
ance of Juristic Acts of a Debtor apart from Bankruptcy Proceedings, 
the provisions of the Civil Code relating to relationship by blood or by 
marriage apply. 


Arr. 34. [This article contains a few amendments to the Criminal 
Code. ] 


Arr. 35. [This article contains a few amendments to the Code of 
Criminal Procedure. | 


Arr. 36. [This article contains a few amendments to the Industrial 
Code. } 


Art. 37. Sect. 2 of the Act of November 1, 1867, relating to the 
Freedom of Removal (Fretztigigkert) (Bundes-Gesetzbl., p. 55), is 
amended as follows :— 

A person who claims any rights arising from German nationality 
shall, on demand, furnish proof of his German nationality, and, 
where he is under parental power or guardianship, furnish proof 
of the ratification of his statutory agent. 

A married woman requires the ratification of her husband. 


—— 


(k) Cf. Code of Civil Procedure, 110 (1). 
(7) Including all treaties concluded between the Empire and foreign powers, 
(m) The repeal may be made in express terms or by implication. 
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Arr. 38. The Act of November 8, 1867, relating to the Organisation 
of the Consulate of the Confederation and the Rights and Duties of 
Consuls of the Confederation (Bundes-Gesetzbl., p. 137) is thus 
supplemented :— 


I. Sect. 16 contains the following as par. 2 :— 
In respect of the making of a disposition morits causa the 
right of acting as a notary, specified in par. 1, belongs to a 
trading consular officer (Wahlkonsul) (n) only when such right 
has been specially conferred on him by the Imperial Chancellor. 

II. The following provision is added as 17a :— 
The provisions of the Civil Code, and not the provisions of 17, 

apply to the making of a disposition mortis causa. 


Arr. 39. The Act of November 14, 1867, relating to Stipulated 
Interest (Bundes- Gesetzbl., p. 159) is repealed. 


Art. 40. The Act of May 4, 1870, relating to the Conclusion of 
Marriage and the Authentication of the Civil Status of Subjects of 
the Confederation in a Foreign Country (Bundes-Gesetzbl., p. 599), is 
amended as follows :— 

I. In 3, par. 1, sentence 1, 9, 11, par. 2, and 12, par. 1, sentence 2, 
for the word “must” is substituted the word “ should.” 

II. The following provisions take the place of 7, 8 :— 

Sect. 7. [Re-enacts 1317 of the Civil Code. ] 

Sect. 7a. [Re-enacts 1318 of the Civil Code. ] 

Sect. 8. [Re-enacts 1319 of the Civil Code. ] 

Sect. 8a. A marriage concluded before an official authorized 
to celebrate marriages (1), or before an official having the legal 
status of such an official, is not void on account of a defect in 
form unless the form prescribed in 7 has not been observed at 
the time of the celebration. 

[The second paragraph re-enacts 1324 of the Civil Code. | 


' Art. 41. The Act of June 1, 1870, relating to Acquisition and 
Loss of the Nationality of the Confederation and of the States 
( Bundes- Gesetzbl., p. 355) is amended as follows :— 

I. The following provisions take the place of 11 :— 

The grant of State nationality extends, unless an exception 
thereto is made, at the same time to the wife and to minor 
children, in respect of whom the grantee or naturalized person 
is the statutory agent by virtue of the parental power. 
Daughters who are or have been married are excepted. 


(n) See Oppenheim’s International Law, 1905, Vol. I. s. 420, and foot-note. 
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II. The following provisions are added as 14a :— 

The release (Zntlassung) from State nationality of a person 
who is under parental power or guardianship may be applied 
for by his statutory agent only with the ratification of the 
Guardianship Court. 

The ratification of the Guardianship Court is not necessary if 
the father or the mother applies for the release for himself or 
herself, and at the same time for the child by virtue of the 
parental power. If the scope of authority of a supplementary 
guardian appointed for the mother extends to the care of the 
child’s person, the mother in such a éase requires the ratification 
of the supplementary guardian for the application for the 
release of the child from State nationality. 

III. The following provisions take the place of 19 :— 

The release of a person from nationality extends, unless an 
exception thereto is made, at the same time to his wife and to 
children in respect of whom such person is the statutory agent 
by virtue of the parental power. 

This provision does not apply to daughters who are or have 
been married, nor to children who are under the parental power 
of the mother, if she requires for making an application for 
the release of the children from nationality, the ratification of 
the supplementary guardian as provided for in 14a, par. 2, 
sentence 2. 

IV. The following provisions take the place of 21, par. 2:— 

The loss of State nationality under these provisions extends at 
the same time to the wife and to children in respect of whom 
the releasee is the statutory agent by virtue of the parental 
power, provided the wife or the children are with him. 
Daughters who are or have been married are excepted. 


Arr. 42. The Act of June 7, 1871, relating to the Obligation to 
make Compensation for causing Death or Bodily Injuries in the 
Working of Railways, Mines, &c. (Reichs- Gesetzbl., p. 207), is amended 
as follows :— 

I. The following provisions take the place of 3:— 

Sect. 3. In the case of causing death compensation (1 and 2) 
shall be made by the reimbursement of the expenses of an 
attempted cure, and any pecuniary loss which the deceased has 
sustained by reason of the fact that during his illness his 
earning capacity was destroyed or impaired, or an increase of 
his necessities occurred. The person liable to make compensa- 
tion shall also make good the funeral expenses to the person 
upon whom the duty of defraying such expenses is imposed. 

NN 
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If at the time of the injury the deceased stood in a relation 
to a third party by virtue of which he was or might be bound 
by law to furnish maintenance to such third party, and if such 
third party is deprived of his right to maintenance in con- 
sequence of the death, the person liable to make compensation 
shall make compensation to such third party in so far as the 
deceased would be liable to furnish such maintenance during 
the presumable period of his life. The duty to make such 
compensation arises even if the third party was only en ventre sa 
mére at the time of the injury. 

Sect. 3a. In the case of bodily injury compensation (1 and 2) 
shall be made by reimbursement of the expenses of an attempted 
cure, and all pecuniary loss which the injured person has 
suffered by reason of the fact that in consequence of the injury 
his earning capacity has been destroyed or impaired, or an 
increase of his necessities has arisen, permanently or temporarily. 
In 5 for the words ‘‘of the provisions contained in 1 to 3” 

are substituted the words :— 

‘“of the provisions contained in 1 to 3a.” 

The following provisions take the place of 7, 8, 9 :— 

Sect. 7. The compensation for the destruction or diminution 
of the earning capacity and the increase of the necessities of 
the injured person, and the compensation to be made to a third 
party as provided for in 3, par. 2, shall, for the future, be made 
hy payment of a money annuity. 

The provisions of 843, pars. 2 to 4, of the Civil Code, and 
648 (6) of the Code of Civil Procedure, apply mutatis mutandis. 
The same rule applies, in respect of the money annuity to be 
paid to the injured person, to the provision of 749, par. 3, 
and, in respect of the money annuity to be paid to the third 
party, to the provision of 749, par. 1 (2), of the Code of Civil 
Procedure. 

If, at the time when judgment was delivered against the 
person bound to pay a money annuity, security has not been 
ordered to be given, the person entitled may, nevertheless, 
require security to be given if the pecuniary condition of the 
person bound has become materially worse; under the same 
conditions, the person entitled may require an increase of the 
security fixed in the judgment. 

Sect. 8. Claims for compensation (1 to 3a) are barred by 
prescription in two years after the time of the accident. As 
against the person to whom the person killed had to furnish 
maintenance (3, par. 2), the prescription begins to run from the 
death. For the rest, the provisions of the Civil Code relating 
to prescription apply. 
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Sect. 9. The statutory provisions remain unaffected, according 
to which, apart from the cases provided for by the present Act, 
a contractor who undertakes to build a structure of the kind 
specified in 1 and 2, or any other person who is, e.g., respon- 
sible on account of his own fault, is liable for any damage arising 
from causing death or bodily injury to a human being in the 
construction of the structure. 


Arr. 43. Sect. 6, par. 2, of the Act of March 31, 1873 (Reichs- 
Geesetzbl., p. 61), relating to the Legal Relations of Imperial Officials, 
is repealed. 


Art. 44. The provisions of 44 of the Imperial Military Act of 
May 2, 1874 (Reichs-Gesetzbl., p. 45), apply mutatis mutandis to 
persons who are members of the crew of a ship in the service of the 
Imperial Navy so long as the ship is outside of a domestic port, 
or so long as such persons are in the custody of an enemy as prisoners 
of war or hostages; and other persons taken on board of such a ship, 
so long as they are on board, and so long as the ship is outside of a 
domestic port. The period upon whose expiration a testamentary dis- 
position ceases to be operative begins from the time at which the ship 
returns to a domestic port, or the person who has made the disposition 
is no longer on board the ship, or ceases to be a prisoner of war or 
hostage in the custody of the enemy. Other vessels of the Imperial 
Navy are in the same position as ships. 


Art. 45. Sect. 45, par. 2, sentence 2, of the Imperial Military Act 
of May 2, 1874 (Reichs-Gesetzbl., p. 45), is repealed. 


Art. 46. The Act of February 6, 1875, relating to the Authen- 
tication of Civil Status and the Conclusion of Marriage (Reichs- 
Gesetzbl., p. 23), is amended as follows :— 

I. Sects. 28 to 40, 42, 43, 51 to 53 are repealed. 
II. The following provisions take the place of 41, 44, 50, 55 :— 


Sect. 41. The celebration of a marriage is governed by the 
provisions of the Civil Code. 

Sect. 44. For the issue of an order for the public summons to 
be issued before the celebration of a marriage any registrar is 
competent, before whom the marriage may be celebrated, as 
provided for in 1320 of the Civil Code. 

Sect. 50. The registrar should not celebrate a marriage 
without public summons, unless a certificate by a medical officer 
is produced to him to the effect that the dangerous illness of 
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one of the parties does not permit postponement of the cele- 
bration of the marriage. 

Sect. 55. If a marriage has been declared void, or if the non- 
existence of a marriage has been established in an action which 
has for its object the determination whether or not a marriage 
exists between the parties, or if a marriage has been dissolved 
before the death of one of the spouses, or if a judicial 
separation has been granted under 1575 of the Civil Code, this 
shall be recorded in the margin of the entry relating to the 
celebration of the marriage. 

If the conjugal community is restored after a judicial separa- 
tion, this shall on demand be recorded in the margin. 

III. Sect. 67 contains the following as par. 2: 

It is not deemed to be a criminal act where a clergyman or 
any person in religious service proceeds to the religious cele- 
bration of a marriage in a case where the dangerous illness of 
one of the parties does not permit postponement of the marriage. 

IV. In 69 for the words “ in this Act’’ are substituted the words : 

“in this Act and in the Civil Code.” 

Y. In 75, par. 1, for the words ‘“ according to the provisions of 
this Act” are substituted the words: 

“according to the provisions of the Civil Code.” 


Art. 47. Sect. 3 of the Usury Act of May 24, 1880 (Reichs- Gesetzbl., 
p. 109), as contained in Article II. of the Act of June 19, 1893, sup- 
plementary to the provisions relating to usury (Retchs- Gesetzbl., p. 197), 
is repealed. 


Art. 48. Sect. 16, par. 2, of the Act of April 20, 1881, relating to 
the Care of Widows and Orphans of Imperial Officers of the Civil 
Service (Reichs-Gesetzbl., p. 85), is repealed. 


Arr. 49. Sect. 18, par. 2, of the Act of June 17, 1887, relating to 
the Care of Widows and Orphans of Persons serving in the Imperial 
Army and the Imperial Navy (Reichs-@esetzbl., p. 237), is repealed. 


Arr. 50. Sect. 9 of the Act of May 31, 1891, relating to the 

Imperial debt ledger (Reichs-Gesetzbl., p. 321), is amended as follows: 

A married woman is permitted to make an application 
without the consent of the husband. 

A married woman requires the consent of her husband, if a 
provision in the latter’s favour has been registered. Such a 
provision shall be registered if the married woman or the 
husband with her consent applies for its registration. The 
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married woman is bound to give her consent to the husband 
if under the matrimonial réyime existing between them she 
may not dispose of the uncertificated claim without the consent 
of the husband. 


Art. 51. Sect. 8, par. 2, of the Act of June 13, 1895, relating to the 
Care of Widows and Orphans of Persons serving in the Imperial Army 
and the Imperial Navy of and above the rank of sergeant-major 
(Reichs- Gesetzbl., p. 261), is repealed. 


Arr. 52. If, under an Imperial Act, compensation is to be paid to 
the owner of a thing on account of the deprivation, damage, or use of 
the thing, or on account of the limitation of his right of ownership in 
the interests of the public, and if a right in the thing belongs to a 
third party, for which special compensation is not paid, such third 
party has, in so far as his right is violated, the rights to the claim for 
compensation which he would have in respect of the proceeds of an 
auction if his right had been extinguished by compulsory auction. 


Arr. 53. If compensation is to be paid to the owner of a piece of 
land in a case provided for by Article 52, the provisions of 1128 of the 
Civil Code apply mutatis mutandis to the claim for compensation. If 
the person entitled takes objection, within the period specified in 1128, 
to the payment of the compensation to the owner, the owner and any 
other person entitled thereto may apply for the institution of pro- 
ceedings for partition under the provisions applicable to distribution 
of proceeds in the case of compulsory auction. In such a case pay- 
ment shall be made to the Court having jurisdiction over the pro- 
ceedings for partition. 

If the right of the third party is a perpetual charge on land, a 
hypotheca, a land charge, or an annuity charge, the liability of the 
claim for compensation is extinguished, if the damaged object has 
been restored, or a substitute has been provided for the moveable of 
which its owner has been deprived. If compensation is to be paid on 
account of the use of the land, or on account of the deprivation or 
damage of fruits and accessories, the provisions of 1123, par. 2, 
sentence 1, and 1124, pars. 1, 3, of the Civil Code apply mutatis 
mutandis. 


Art. 54. The provision of 36, par. 4, of the Act of December 21, 
1871, relating to Limitation of the Right of Ownership of Land in 
Fortified Places (Reichs-Gesetzbi., p. 459), is not affected by the pro- 
visions of Articles 52 and 53. If proceedings for partition take place 
according to the provisions of Articles 52 and 53, the compensation 
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shall, at the request of the Court having jurisdiction over the pro- 
ceedings, be paid to such Court, in so far as payment is still out- 
standing at the time of the presentation of the request. 

The provision of 37 of the same Act is amended as follows: 

If a piece of land is charged with a right which is impaired 
by any limitation of the right of ownership, the person entitled 
may, before the lapse of one month after the owner has com- 
municated to him the limitation of the right of ownership, 
apply for the institution of proceedings for partition. 


THIRD SEcTIoN. 
RELATION OF THE CIVIL CODE TO STATE LAW. 


Art. 55. The provisions of the private laws of the States are 
repealed unless it is otherwise provided for in the Civil Code and in 
the present Act. 


Arr. 56. The provisions of the treaties which a State has conciuded 
with a foreign country before the date when the Civil Code comes into 
force remain unaffected. 


Art. 57. In respect of the sovereigns of the States, members of 
their families, and members of the Princely House of Hohenzollern, 
the provisions of the Civil Code apply only in so far as the special 
provisions of the constitution of the House or of the State laws contain 
no provisions to the contrary. 

The same rule applies in respect of members of the former 
Royal House of Hanover, the former Princely House of the Electorate 
of Hesse, and the former Princely House of the Duchy of Nassau. 


Arr. 58. In respect of the family relations and the properties of the 
Houses which were formerly members of the Empire, and have 
been mediatized since 1806, or which have obtained the legal status of 
such Houses in respect of their family relations and properties by 
resolution of the former German Confederation or by State law before 
the date when the Civil Code comes into force, the provisions of the 
State laws and, subject to the conditions provided for in the State 
laws, the provisions of the constitutions of the Houses remain 
unaffected. 

The same rule applies in favour of the former Imperial nobility and 
of the families of the feudal nobility which, before the date when the 
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Civil Cude comes into force, have acquired under State law the legal 
status of the former Imperial nobility. 


Arr. 59. The provisions of State laws relating to family fideicom- 
missa (Familienfideikommisse) and fiefs, including allodial fiefs, and 
the provisions relating to family settlements (Stammgiiter) remain 
unaffected. 


Arr. 60. The provisions of State laws remain unaffected which 
permit the granting of a hypotheca, land charge, or annuity charge on 
a piece of land, which can be charged only toa limited extent according 
to the provisions of Articles 57 to 59, in such a manner that the creditor 
may seek satisfaction out of the land exclusively by means of compul- 
sory management by a receiver. 


Axt. 61. If the alienation or charging of a piece of land is not 
permitted, or is permitted only to a limited extent by the provisions of 
Articles 57 to 59, then in respect of an acquisition in violation of such 
provisions, the provisions of the Civil Code apply mutatis mutandis in 
favour of those who derive rights from a person without title. 


Arr. 62. The provisions of State laws relating to property subject 
to a rent charge (Rentengitter) remain unaffected. 


Art. 63. The provisions of State laws relating to the heritable right 
of emphyteusis (Erbpachirecht), including the right of small peasant 
proprietors (Büdnerrecht) and the right of small tenant farmers 
(Häuslerrecht), remain unaffected in those States in which such rights 
exist. The provisions of 1017 of the Civil Code apply mutatis mutandis 
to such rights. | 


Art. 64. The provisions of State laws relating to the right of a 
single heir (Anerbenrech?) in respect of agricultural and forest lands, 
together with their appurtenances, remain unaffected. 

The State laws may not limit the right of a testator to make a 
disposition mortis causa affecting land subject to the right of such heir. 


Arr. 65. The provisions of State laws relating to rights to the use 
of water (Wasserrecht), including rights of water-mills (Mihlenrecht) 
and the rights of inland navigation (Flössereirechts), the provisions 
relating to the promotion of irrigation and drainage of lands, and the 
provisions relating to accretion, islands formed by natural forces, and 
dry river beds, remain unaffected. 
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Arr. 66. The provisions of State laws relating to the right of 
constructing a dike or to sewage works remain unaffected. 


Art. 67. The provisions of State laws which belong to the mining 
law remain unaffected. 

If, according to the provisions of State law, compensation is to be 
paid on account of damage to a piece of land caused by the working of 
& mine, the provisions of Articles 52, 53 apply, unless the State laws 
provide otherwise. 


Art. 68. The provisions of State laws remain unaffected which 
permit the charging of a piece of land with a well-defined heritable 
and alienable right to obtain ores which are not subject to the pro- 
visions of the mining law. The provisions of 874, 875, 876, 1015, 
1017 of the Civil Code apply mutatis mutandis. 


Art. 69. The provisions of State laws relating to sporting and fishing 
remain unaffected, subject to the provision of 958, par. 2, of the Civil 
Code, and the provisions of the Civil Code relating to compensation for 
damage caused by game. 


Art. 70. The provisions of State laws containing general principles 
by which damage caused by game is to be determined, and the pro- 
visions of State laws under which the claim to compensation for damage 
caused by game must be enforced in the competent Court within a 
fixed period, remain unaffected. 


Ant. 71. The provisions of State laws remain unaffected, according 

to which— 

(1) the obligation to make compensation for damage caused by 
game arises even in a case where the damage is caused by 
animals which are suitable for sport, but are not those species 
specified in 835 of the Civil Code; 

(2) the owner or the possessor of an enclosure is responsible for 
damage caused by an animal suitable for sport running 
outside the enclosure ; 

(3) the owner of a piece of land is, where the sporting rights over 
another piece of land may be exercised only in common with 
the sporting rights over his own land, liable for damage caused 
by game on the other piece of land even if he has declined 
an offer of the sporting usufructuary lease made to him; 

(4) the damage caused by game to gardens, orchards, vineyards, 
tree-nurseries and isolated trees, is not to be made good even 
if the preveutive measures which are sufficient for preventing 
the damage under ordinary circumstances have been omitted ; 
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(5) the obligation to make good the damage is regulated otherwise 
than in the case provided for by 835, par. 3, of the Civil 
Code ; 

(6) a communal authority, in the place of the owners of separate 
pieces of laud united together as a single district for sporting 
purposes, is liable to make good any damage caused by game, 
and is entitled to have recourse against such owners; or the 
lessee under a sporting usufructuary lease, in the place of the 
owners or of the owners’ union, or of the municipality, or 
jointly with them, is bound to make good the damage ; 

(7) a person bound to make compensation for any damage caused 
by game may require re-imbursement for the amount paid 
by him as compensation from the person who is entitled to 
exercise the sporting rights in another district. 


Arr. 72. If a right of use, unlimited in respect of time, exists over 
a piece of land, the provisions of 835 of the Civil Code relating to the 
obligation to make compensation for any damage caused by game 
apply, the person entitled to such right of use taking the place of the 
owner. 


Axrt. 73. The provisions of State laws relating to Royal prerogatives 
remain unaffected. 


Ant. 74. The provisions of State laws relating to rights of restraint 
(Zwangsrechte), rights of ban (Bannrechte), and real rights to the 
conduct of an industry (Realgewerbeberechtigungen) remain unaffected. 


Art. 75. The provisions of State laws relating to insurance remain 
unaffected unless special provisions have been enacted in the Civil 
Code. 


Art. 76. The provisions of State laws relating to copyrights remain 
unaffected. 


Art. 77. The provisions of State laws remain unaffected which 
relate to the liability of a State, or of the communes and other com- 
munal unions (provincial, circuit, and district unions), for any damage 
caused by their officials in the exercise of the public authority 
entrusted to them; similarly the provisions of the State laws remain 
unaffected which exclude the right of an injured party to require 
compensation from the officer for such an injury, in so far as the State 
or the communal union is liable. 


Arr. 78. The provisions of State laws remain unaffected, according 
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to which officers are liable for the deputies and assistante employed by 
them to a greater extent than as provided for in the Civil Code. 


Art. 79. The provisions of State laws remain unaffected, according 
to which experts appointed for the official estimation of the value of 
lands are liable for any damage caused by a breach of official duty to 
a greater extent than as provided for in the Civil Code. 


Art. 80. Unless a special provision has been enacted in the Civil 
Code, the provisions of State laws remain unaffected which relate to 
pecuniary claims and obligations of officials, clergymen, and teachers 
in public institutions of learning, arising from their official or service 
relation, including claims of their heirs. 

The provisions of State laws relating to prebendal rights ( P/ritnden- 
recht) remain unaffected. 


Arr. 81. The provisions of State laws which limit the transferability 
of claims of the persons specified in Article 80, par. 1, in respect of 
salaries, pay for engagement pending vacancy, pensions, widows’ 
and orphans’ pensions; and also the provisions of State laws which 
permit set-off against such claims otherwise than as provided for in 
394 of the Civil Code, remain unaffected (a). 


Art. 82. The provisions of State laws relating to the constitution of 
associations whose juristic capacity depends upon State grant remain 
unaffected. 


Arr. 83. The provisions of State laws relating to forestry ARSO- 
ciations remain unaffected. 


Arr. 84. The provisions of State laws under which a religious 
association or an ecclesiastical association may acquire juristic capacity 
only by means of legislation remain unaffected. 


Art. 85. The provisions of State laws under which the property of 
a dissolved association devolves, in the case provided for by 45, par. 8, 
of the Civil Code, upon a corporation, foundation, or institution under 
public law instead of the Treasury, remain unaffected (6). 


Art. 86. The provisions of State laws which limit the acquisition 
of rights by juristic persons, or make the acquisition subject to 





(a) See Code of Civil Procedure, 850. 
(5) Similar to Arts. 129, 138, 
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ratification by the State, in so far as the provisions relate to objects 
of more than five thousand marks in value, remain unaffected. If 
the ratification necessary under the State laws for an acquisition 
mortis causa is given, it is deemed to have been given before the 
accrual of the inheritance (c); if the ratification is refused, the juristic 
person in respect of the devolution is deemed to be non-existent ; the 
provision of 2043 of the Civil Code applies mutatis mutandts. 


Art. 87. The provisions of State laws which make the validity of 
gifts to members of religious orders or similar congregations subject 
to State ratification remain unaffected. 

The provisions of State laws according to which members of 
religious orders or similar congregations may acquire mortts causa 
only with State ratification remain unaffected. The provisions of 
Article 86, sentence 2, apply muéatis mutandis. 

Members of such religious orders or similar congregations who are 
not bound to take any vows for life or for an indeterminate time are 
not subject to the provisions specified in pars. 1 and 2. 


Arr. 88. The provisions of State laws which make acquisition of 
lands by aliens subject to State ratification remain unaffected. 


Art. 89. The provisions of State laws which permit extrajudicial 
attachment of things for the protection of land and its products, in- 
cluding the provisions relating to the payment of pledge money and 
compensation money, remain unaffected. 


Arr. 90. The provisions of State laws relating to the legal relations 
which arise out of the giving of security under public law on account 
of the discharge of an office or on account of the conduct of an 
industry remain unaffected. 


Art. 91. The provisions of State laws under which the Treasury, 
@ corporation, foundation, or institution under public law, or a 
foundation subject to the management of a public authority is, for 
the purpose of securing certain of its claims, entitled to require the — 
registration of a hypotheca on land of the debtor; and the provisions 
of State laws under which the registration of the hypotheca is to 
take place at the request of a certain public authority, remain un- 
affected. The hypotheca may be registered only as a cautionary 
hypotheca ; it comes into being upon registration. 


(c) Cf. Civil Code, 84. 
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Arr. 92. The provisions of State laws which provide that payments 
out of public funds shall be received at the pay-office remain un- 
affected. 


Arr. 93. The provisions of State laws relating to the periods upon 
the expiration of which places leased under ordinary leases are to be 
vacated at the expiration of the leases remain unaffected. 


Arr. 94. The provisions of State laws which relate to the conduct 
of business by pawnbrokers and pawnbroking institutions remain 
unaffected. 

The provisions of State law remain unaffected under which public 
pawnbroking institutions have the right to refuse to return any 
pledged thing to its owner until payment of the loan for which the 
thing was pledged. 


Arr. 95. The provisions of State laws relating to domestic servants 
(Gesinderecht) remain unaffected. The same rule applies also to the 
provisions relating to the duty to make compensation on the part of 
any person who induces a domestic servant to desert his master 
illegally, or accepts him into his service with knowledge of a still 
existing service relation, or issues an incorrect service testimonial. 

The provisions of 104 to 115, 131, 278, 617 to 619, 624, 831, 840 
(par. 2), and 1358 of the Civil Code apply; the provisions of 617, 
however, only in so far as State law does not give any greater claims 
to domestic servants than as provided for by the Civil Code. 

A master has no right to inflict corporal punishment upon a 
domestic servant. 


Ant. 96. The provisions of State laws remain unaffected which relate 
to a contract of life annuity (Zeidgeding), life pension (Zeibzucht), old 
man’s part ( Altenteil )(d), or periodical acts of performance in considera - 
tion of the transfer of a farm (Auszug) (e) ; provided the contract is 
entered into in respect of the transfer of land, and provided the provi- 
sions of State law regulate the obligation arising from such a contract 
only in the absence of any special agreement to the contrary. 


Art. 97. The provisions of State laws remain unaffected which 
regulate the registration of creditors of a State in the State debt ledger, 





(d) For a short acoount of the “old man’s part,’’ see Dr. Schuster’s ‘‘ The 
Principles of German Civil Law,’’ p. 430. 
(e) Ibid. p. 431. 
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and the legal relations arising from the registration, e.g., the transfer 
of and the giving of a charge upon an uncertificated claim. 

In so far as a married woman is entitled under those provisions to 
make an application independently of her husband, such right is 
barred if a provision has been registered in the debt ledger in favour 
of the husband. Such a provision shall be registered if the wife or the 
husband with her consent has applied for the registration: The wife 
is bound as towards the husband to give the consent if, under the 
matrimonial régime existing between them, she may not dispose of 
the uncertificated claim in question except with the consent of the 
husband. 


Arr. 98. The provisions of State laws relating to the repayment or 
conversion of interest-bearing State debts for which instruments to 
bearer have been issued or which have been registered in the State 
debt ledger remain unaffected. 


Art. 99. The provisions of State laws relating to public savings- 
banks remain unaffected, subject, however, to the provisions of 808 of 
the Civil Code and the provisions of the Civil Code relating to the 
investment of money belonging to a ward. 


Arr. 100. The provisions of State laws remain unaffected which 
enact that, in the case of obligations to bearer issued by a State, or 
one of its corporations, foundations, or institutions created under 
public law : 

(1) The validity of a signature shall be subject to the observance of 

a special form, even if such form has not been provided for 
in the instrument ; 

(2) The claim specified in 804, par. 1, of the Civil Code shall be 

barred, even if such bar has not been provided for in the 
interest coupon or annuity coupon. 


Art. 101. The provisions of State laws remain unaffected which 
bind a State, or one of its corporations, foundations, or institutions 
created under public law, in a manner other than that provided for by 
806, sentence 2, of the Civil Code, to transfer the obligations to bearer 
issued by it, to the name of a specific person entitled thereto ; similarly 
the provisions of State laws which regulate the legal relations arising 
from the transfer of such an obligation, including the declaration of 
cancellation, remain unaffected. 


Arr. 102. The provisions of State laws relating to declaration of 
cancellation and stoppage of payment in respect of the instruments 
specified in 807 of the Civil Code remain unaffected. 
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The provisions of State laws remain unaffected which preseribe any 
procedure other than the procedure by public summons for the 
declaration of cancellation of the instruments specified in 808 of the 
Civil Code. 


Art. 103. The provisions of State laws remain unaffected under 
which a State, a union, or an institution which is bound by public law 
to furnish maintenance to a person may demand reimbursement of 
the outlay incurred in respect of such maintenance from the person to 
whom it has furnished the maintenance, or from any other persons 
who were bound hy the provisions of the Civil Code to furnish the 
maintenance. 


Art. 104. The provisions of State laws relating to the claim for 
reimbursement in respect of public contributions which have been 
improperly raised, or in respect of costs of any legal proceedings, 
remain unaffected. | 


Arr. 105. The provisions of State laws remain unaffected according 
to which an undertaker of a railway enterprise, or of any other enter- 
prise involving danger to the public, is responsible for any damage 
arising from such enterprise to a greater extent than according to the 
provisions of the Civil Code. 


ArT. 106. The provisions of State laws remain unaffected which, in 
permitting a piece of land serving public use to be used in connection 
with a structure or a business, hold the owner of the structure or 
business responsible for any damage caused to the public use of the 
land by such structure or business. 


Art. 107. The provisions of State laws relating to the duty of 
making compensation for damage caused by the infringement of a 
penal statute intended for the protection of land remain unaffected. 


Art. 108. The provisions of State laws relating to the duty of 
making compensation for damage caused by a mob, riot, or insur- 
rection remain unaffected. 


Art. 109. The provisions of State law relating -to the removal, 
damage, or use of a thing in the interests of the public, or to the 
limitation of rights of ownership and the deprivation or limitation of 
other rights in the interests of the public, remain unaffected. Unless 
State law provides otherwise, the provisions of Articles 52, 53 apply to 
the compensation required by State law to be made on account of any 
one of these acts. 
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Arr. 110. The provisions of State laws remain unaffected which, 
in providing for the case where buildings destroyed are restored in a 
different situation, regulate the respective rights over the different 
pieces of land concerned. 


Arr. 111. The provisions of State laws which, in the interest of the 
public, limit the rights of ownership (/) in respect of de facto acts of 
disposition (g) remain unaffected (4). 


Art. 112. The following provisions of State laws remain unaffected : 
those relating to the consolidation of lands dedicated to railways of 
large or small gauge, and of any other properties (s.e., consolidated 
railway, Bahneinheit); those relating to the alienation of or the 
giving of a charge upon such a consolidated railway or its component 
parts, particularly the giving of a charge in respect of the issue of 
part obligations to bearer (Teslschuldverschreibungen auf den Inhaber), 
and relating to the legal relations arising in connection therewith ; 
and those relating to liquidation for the purpose of satisfying the 
creditors who have a preferential right to claim satisfaction out of the 
component parts of the consolidated railway. 


Art. 113. The provisions of State laws remain unaffected which 
relate to the consolidation of pieces of land, partition of community, 
the regulating of roads, the regulating of the relations between a lord 
of a manor and his tenant, and the cancellation, conversion or limita- 
tion of servitudes and perpetual charges. This applies also to the 
provisions which regulate any affairs which are common to the parties 
concerned and which result from any one of the above-mentioned 
matters, or which relate to the acquisition of ownership, or the 
creation, alteration, or extinction of any other rights over land, and to 
the rectification of the land register. 


Art. 114. The provisions of State laws remain unaffected according 
to which redemption rents and other perpetual charges belonging to 
the State or to a public institution in consequence of any regulation of 
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(f) Whether in respect of a moveable or of an immoveable makes no difference. 

(7) A limitation of a right of ownership is said to relate to a de facto act of 
disposition (tatsächliche Verfügung), when it affects the manner in which such right 
may be exercised, as, e.g., an ordinance prohibiting the erection of a building 
beyond a certain height; while a limitation affecting the right of ownership itself, 
and not merely the manner in which such right may be exercised, is said to be a 
limitation in respest of a de jure act of disposition (rechtliche Verfügung). Examples 
of the latter case may be found in Arts. 115, 116, 117, 119 and 124. 

(A) Cf. 903. 
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the relations between a lord of a manor and his tenants, or in 
- consequence of the redemption of servitudes and perpetual charges, or 
in consequence of its right of lord paramount, do not require registra- 
tion for their creation and validity as against the public faith of the 
land register. 


Art. 115. The provisions of State laws which prohibit or limit the 
charging of a piece of land with certain real servitudes, or limited 
personal servitudes, or perpetual charges, remain unaffected ; and the 
provisions of State laws which specify the nature and the extent of 
such rights also remain unaffected. 


Art. 116. The provisions of State laws specified in Articles 113 
to 115 do not apply to any money annuity required to be paid as 
provided for in 912, 916, 917 of the Civil Code, nor to the duties of 
furnishing maintenance specified in 1021, 1022 of the Civil Code. 


Art. 117. The provisions of State laws which prohibit the charging 
of a piece of land beyond a certain value remain unaffected. 

The provisions of State laws remain unaffected which prohibit the 
charging of a piece of land with a hypotheca or land charge not 
terminable by giving notice, or which, in the case of hypothecary 
claims and land charges, limit temporarily, or, in the case of annuity 
charges, permit for a period shorter than that specified in 1202, par. 2, 
of the Civil Code, the exclusion of the right of giving notice of 
termination by the owner. 


Arr. 118. The provisions of State laws remain unaffected which 
confer priority in rank to other charges over a piece of land, on a 
money annuity, hypotheca, land charge, or annuity charge belonging 
to the State or to a public institution on account of a loan for the 
improvement of the charged land. 

The provisions of 892, 893 of the Civil Code apply in favour of a 
third party. 


Art. 119, The provisions of State laws remain unaffected 

which— 

(1) limit the nght of alienation in respect of a piece of land ; 

(2) prohibit or limit the partition of a piece of land, or the aliena- 
tion of one or more of several pieces of land which have 
hitherto been cultivated together ; 

(3) prohibit or limit the consolidation of several pieces of land 
permitted by 890, par. 1, of the Civil Code, or the ascribing 
of a piece of land to another piece of land permitted by 890, 
par. 2, of the Civil Code. 
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Arr. 120. The provisions of State laws remain unaffected according 
to which, in the case of alienation of a part of a piece of land, the part 
alienated is free from any charges upon the land if it is established by 
the competent authority that such legal change is not injurious to the 
interested parties. 

Under the same conditions the provisions of State laws remain in 
force, according to which— 


(1) in the case of the partition of a piece of land charged with a 
perpetual charge, the perpetual charge is divided among the 
several parts of the piece of land ; 


(2) in the case of the extinction of a right which the owner for the 
time being of a piece of land has over another piece of land, 
the consent of the person is not necessary in whose favour 
the land of the person entitled is charged ; 


(3) in the cases provided for by 1128 of the Civil Code and 
Article 52 of the present Act, the claim to compensation 
belonging to the owner becomes free from rights of a third 
party to the claim. | 


Arr. 121. The provisions of State laws remain unaffected according 
to which, in the case of the partition of a piece of land charged with 
a perpetual charge in favour of the State or a public institution, only 
a part of the piece of land remains charged with the perpetual charge 
and in favour of the owner for the time being of such part, the 
remaining parts are charged with perpetual charges of the same kind 
in consideration thereof. 


Arr. 122. The provisions of State laws remain unaffected which 
regulate the rights of an owner of a piece of land in respect of fruit 
trees standing on the boundary or on an adjoining piece of land other- 
wise than as provided for by 910 and 923, par. 2, of the Civil Code. 


Arr. 123. The provisions of State laws which confer the right to a 
way of necessity for the purpose of connecting a piece of land with 
a waterway or with a railway, remain unaffected. 


Art. 124. The provisions of State laws remain unaffected which 
subject the ownership of a piece of land in favour of its adjoining 
owners to restrictions other than those specified in the Civil Code. 
This applies also to the provisions under which structures, trees and 
shrubs may be respectively erected or planted only at a specified 
distance from the boundary. : 
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Arr. 125. The provisions of State laws which extend the provision 
of 26 of the Industrial Code to railways, steamships and similar under- 
takings remain unaffected. 


Art. 126. By State legislation rights of ownership of a piece of 
land belonging to the State may be transferred to a communal union, 
and the rights of ownership of a piece of land belonging to a com- 
munal union may be transferred to another communal union or to the 
State. 


Art. 127. The provisions of State ‚laws relating to the transfer of 
ownership of a piece of land which has not been registered in the land 
register, and which, according to the provisions of the Land Registra- 
tion Act, is not required to be registered after the transfer, remain 
unaffected. 


Art. 128. The provisions of State laws relating to- the creation or 
extinction of a servitude over a piece of land which has not been 
registered in the land register, and which is not required to be 
registered according to the provisions of the Land Registration Act, 
remain unaffected. 


Arr. 129. The provisions of State laws which confer the right of 
appropriation in respect of a piece of land abandoned under 928 of 
the Civil Oode to a specific person other than the Treasury remain 
unaffected. 


ArT. 130. The provisions of State laws relating to the right of 
appropriation in respect of pigeons belonging to another and found 
in a state of liberty remain unaffected. 


Art. 131. The provisions of State laws remain unaffected, which, 
in the case where each of the co-owners of a piece of land upon which 
a building has been erected, has the exclusive use of a part of such 
building, regulate their relations in respect of the community of 
ownership, or exclude the application of 749 to 751 of the Civil Code, 
or deprive a trustee in bankruptcy of the right to require dissolution 
of the community in the event of bankruptcy proceedings being in- 
stituted against the property of one of the co-owners. 


Art. 182. The provisions of State laws relating to taxes for the 
erection of churches and schools remain unaffected. 


Arr. 133. The provisions of State laws relating to the right to have 
a seat in a building dedicated to public religious service or to occupy 
& place in a public cemetery remain unaffected. 
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Arr. 134. The provisions of State laws relating to the religious 
education of children remain unaffected. 


Art. 135. The provisions of State laws relating to the compulsory 
education of minors remain unaffected. The compulsory education is, 
subject to the provisions of 55, 56 of the Criminal Code, permissible 
only if it is ordered by the Guardianship Court. Such order may, 
apart from the cases provided for by 1666, 1838 of the Civil Code, be 
made only if the compulsory education is necessary for protecting a 
minor from moral perdition. 

State law may confer upon an administrative authority the right to 
decide whether the minor whose compulsory education has been 
ordered is to be removed to a family, or an educational institution or 
a reformatory if the minor is to be brought up at public expense. 


Art. 136. The provisions of State law remain unaffected under 

which— 

(1) the directorate of an educational or charitable institution subject 
to State management or supervision, or any other public 
official has all or any of the rights and duties of a guardian 
in respect of the minors who are educated or taken care of 
either by the institution or by a family or institution selected 
by the directorate or official under its or his supervision ; and 
the directorate of the institution or the official retains, subject 
to the power of the Guardianship Court to appoint another 
guardian, such rights and duties even after the termination 
of the education or care of the minors and until their attain- 
ment of majority ; 

(2) in the case of illegitimate minor children the provisions of (1) 
apply also even if such minors are being educated or taken 
care of in their mother’s household under the supervision of 
the directorate or official ; 

(3) the directorate of an educational or charitable institution subject 
to State management, or an employee of the institution 
designated by it, or any other public official may be appointed 
guardian over the minors specified in (1) and (2) in preference 
to the persons who would be called upon to act as guardian 
as provided for by 1776 of the Civil Code; 

(4) in the case of the appointment of a guardian made under the 
provisions of (1) to (3) a supervising guardian is not to be 
appointed, while the guardian has the exemptions permitted 
by 1852 of the Civil Code. 


Arr. 137. The provisions of State laws remain unaffected which lay 
down the general principles whereby the value of the proceeds of a 
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farm is to be determined in the cases provided for by 1515, pars. 2 
and 3, and 2049, 2312 of the Civil Code. 


Art. 138. The provisions of State laws under which a corporation, 
foundation, or institution under public law becomes statutory heir in 
the place of the Treasury, in the case provided for by 1986 of the 
Civil Code, remain unaffected. 


Art. 139. The provisions of State law remain unaffected under 
which the Treasury or any other juristic person acquires a right of 
inheritance, a claim to a compulsory portion, or a right to specific 
things in respect of the estate cf a person taken care of or supported 
by the Treasury or the juristic person. 


Arr. 140. The provisions of State laws remain unaffected under 
which the Probate Court may or should, of its own motion, and under 
conditions other than those specified in 1960, par. 1, of the Civil Code, 
order an inventory of an estate to be drawn up, and, before the 
inventory has been drawn up, take all necessary precautionary 
measures, a8, e.g., the affixing of seals. 


Art. 141. State law may provide that only the Courts or only the 
notaries are competent for the authentication of juristic acts which, 
according to the provisions of the Civil Code, require judicial or 
notarial authentication. 


Art. 142. The provisions of State laws remain unaffected which 
enact that, in respect of land situated within the territory of the State, 
not only the Courts and notaries, but also any other public authorities 
or officials, are competent for the authentication of the contract 
specified in 313 of the Civil Code, and for the authentication of the 
declarations which are required by 873, par. 2, of the Civil Code, in 
order to make the contract binding upon the parties concerned. _ 


Art. 143. The provisions of State laws remain unaffected, which 
enact that, in the cases provided for by 925, 1015 of the Civil Code, a 
real agreement of the parties in respect of land situated within the 
territory of the State, may be declared not only to the land register 
office, but also to the Court, a notary, or any other public authority or 
official. 

The provisions of State laws remain unaffected, which enact that the 
presence of both parties simultaneously is not necessary for the con- 
veyance of a piece of land, if it has been sold by auction by a Court or 
notary, provided the conveyance is effected on the day of the auction. 
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Art. 144. The provisions of State laws, relating to the jurisdietio 
res and jurisdictio loci (sachliche und örtliche Zuständigkeit) of lodgment 
offices, remain unaffected. State law may provide that the investment 
of money belonging to a ward as provided for in 1808 of the Civil 
Code, shall not be made at the lodgment offices of the State. 


Art. 145. State law may contain minor regulations as to lodgment ; 
it may, e.g., rögulate the manner of proof of any right to receive the 
things lodged, and may prescribe that the ownership of any moneys or 
negotiable instruments lodged shall pass to the Treasury or the insti- 
tution designated as the lodgment office, subject to the obligation to 
make restitution; that a sale of the things lodged may be ordered by 
the Treasury or the institution of its own motion; and that the claim 
to restitution shall, in favour of the Treasury or of the institution, be 
extinguished upon the expiration of a fixed period of time, or subject 
to some other conditions. In the cases provided for by 382, 1171, 
par. 3, and 1269, sentence 3, of the Civil Code, the person making the 
lodgment must be permitted to withdraw the sum of money lodged, at 
least during the year after the date at which the right of the creditor 
to the sum of money lodged is extinguished. 

The lodgment may not be made subject to any judicial order. 


Art. 146. Where it is provided by State law that lodgment offices 
shall also accept things other than money, negotiable instruments, or 
any other instruments or valuables, the provisions of 372 to 382 of the 
Civil Code apply to the obligation in respect of the delivery of such 
things. 


Arr. 147. The provisions of State laws remain unaffected, under 
which public authorities other than Courts are competent to exercise 
the functions of a Guardianship Court or Probate Court. 

Where the functions of a Probate Court have been conferred by 
State law upon a public authority other than a court, the district Court 
in whose district such public authority has its office, is competent to 
administer the oath of disclosure prescribed in 2006 of the Civil Code. 


Art. 148. State law may exclude the jurisdiction of a Probate Court 
in respect of the making of an inventory. 


Art. 149. The provisions of State laws remain unaffected under 
which a judge may, in officiating at the making of a disposition mortis 
causa, be assisted by a person specially appointed to authenticate 
documents in the place of a registrar or of two witnesses. 

The provisions of 2234 to 2236 of the Civil Code apply to such 
person. 
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ArT. 150. The provisions of State laws remain unaffected according 
to which, in the case provided for by 2249 of the Civil Code, an 
officially appointed person is competent in the place of or concurrently 
with the chief officer. 


Art, 151. The general provisions of State law relating to the 
making of judicial or notarial documents remain unaffected by the 
provisions of 2234 to 2245, 2276 of the Civil Code and Article 149 of the 
present Act. An infringement of any such provisions is, subject to the 
provisions relating to the consequences of defects in respect of the juris- 
dictio rei, without effect upon the validity of a disposition morits causa. 


ArT. 152. The provisions of State laws remain unaffected which 
determine the conditions, in respect of legal proceedings which are not 
to bo settled according to the provisions of the Code of Civil Pro- 
cedure, under which the effects incident to the bringing of an action 
or the commencement of an action under the provisions of the Civil 
Codo, come into being. In the absence of any such provisions the 
provisions of the Code of Civil Procedure apply mutatis mutandis. 


FOURTH SECTION. 
TEMPORARY PROVISIONS, 


Ant. 153. A person who, at the date when the Civil Code comes 
into force, has not completed his twenty-first year of age, but has been 
declared of full age, or has otherwise acquired the legal status of a 
person of full age, is, from and after that date, in the same position 
as a person of full age. 


Art. 154. A person who has been emancipated or liberated from 
power under the French law or the law of Baden is, from and after 
the date when the Civil Code comes into force, in the same position as 
a person of full age if he has at that date completed his eighteenth 
year of age; if not, then he is in the same position as a minor. 


Art. 155. A person who, at the date when the Civil Code comes 
into force, has been interdicted on account of insanity is, from and 
after that date, in the same position as a person who has been 


interdicted on account of insanity under the provisions of the Civil 
Code. 


Art. 156, A person who, at the date when the Civil Code comes 
into force, has been interdicted on account of prodigality is, from and 
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after that date, in the same position as a person who has been inter- 
dieted on account of prodigality under the provisions of the Civil Code. 

The same rule applies to a person over whom and on account of 
whose prodigality a supplementary guardian has been appointed 
under the French law or the law of Baden. 


Arr. 157. The provisions of the French law and of the law of Baden 
relating to an elective domicile remain in force in respect of the legal 
relations which are governed by such law, in so far as-the domicile 
has been elected prior to the date when the Civil Code comes into 
force. u 


ArT. 158. The effects of a declaration of death made prior to the 
date when the Civil Code comes into force are determined by the 
former law, unless a contrary intention appears from Articles 159 
and 160. 


Art. 159. The spouse of a person declared dead prior to the date 
when the Civil Code comes into force may enter into a new marriage 
after the date when the Civil Code comes into force, even if the re-. 
marriage would not be permitted by the former law. The provisions 
of 1348 to 1352 of the Civil Code apply mutatis mutandis. 


Arr. 160. In so far as in consequence of a declaration of death 
under the provisions of the Civil Code the parental power over a 
person who has disappeared, a guardianship or curatorship, or the 
functions of a guardian, supervising guardian, curator, supplementary 
guardian, or member of a family council come to an end, such provi- 
sions apply, from and after the date when the Civil Code comes into 
force, even to a declaration of death made prior to such date. 


Arr. 161. A legal process which is pending at the date when the 
Civil Code comes into force, and which has for its object a declaration 
of death, a declaration of disappearance, or the provisional putting of 
a presumptive heir into possession, or the use of the property of a 
person who has disappeared, shall be settled by the former law. 

If, prior to the date when the Civil Code comes into force, a declara- 
tion that a person has disappeared, or the provisional putting of a 
presumptive heir into possession, or the use of the property of a person 
who has disappeared, takes place, the former law determines also the 
declaration of death or the definitive putting of a presumptive heir 
into possession. 

The effects of a decision given under pars. 1 and 2 are also deter- 
mined by the former law. In the case of the declaration of death the 
provisions of Articles 159, 160 apply. 
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Ant, 162. In so far as the definitive putting of a presumptive heir 
into possession or the use of the property of a person who has dis- 
appeared, effected under the former law, or permitted by Article 161, 
par. 2, is without effect on the legal relations to which the effects of 
a declaration of death under the Civil Code extend, then a declaration 
of death under the provisions of the Civil Code is permissible after 
the date when the Civil Code comes into force; the effects are limited 
to such legal relations. 


Arr. 163. Unless a contrary intention appears from Articles 164 to 
166, the provisions of 25 to 58, 85 to 89 of the Civil Code apply from 
and after the date when the Civil Code comes into force to juristic 
persons existing at that date. 


Arr. 164. The provisions of State laws remain in force, which 
relate to communes (Realgemeinden) and such similar unions, existing 
at the date when the Civil Code comes into force, whose members as 
such are entitled to the use of agricultural and forest lands, mills, 
breweries, and similar structures. It makes no difference whether 
the communes or other unions are juristic persons or not, and whether 
the right of the members is attached to the possession of land or not. 


Art. 165. The provisions of the Bavarian laws of April 29, 1869, 
relating to the status of associations and business and agricultural 
partnerships formed under private law remain in force in respect of 
associations and registered partnerships which exist by virtue of such 
laws at the date when the Civil Code comes into force. 


Art, 166. The provisions of the Saxon law of June 15, 1868, 
relating to juristic persons, remain in force in respect of associations 
of persons which, at the date when the Civil Code comes into force, 
have acquired juristic personality by registration in a partnership 
register. 


Arr. 167. The provisions of State laws which relate to the credit 
institutions of the peasantry or of the nobility existing at the date 
when the Civil Code comes into force, remain in force. 


Ant. 168. A limitation of the right of disposal existing at the date 
when the Civil Code comes into force, remains effective, subject, 
however, to the provisions of the Civil Code in favour of those who 
derive rights from a person without title. 


Arr. 169. The provisions of the Civil Code relating to prescription 
apply to claims which have arisen, but are not yet barred by pre- 
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scription before the date when the Civil Code comes into force. The 
beginning, suspension and interruption of prescription are determined, 
however, for the time prior to the date when the Civil Code comes 
into force, according to the former law. 

If the period of prescription is shorter under the Civil Code than under 
the former law, the shorter period is reckoned from the date when the 
Civil Code comes into force. If, however, the longer period fixed by 
the former law expires sooner than the shorter period fixed by the 
Civil Code, the prescription is complete upon the expiration of the 
longer period. 


Arr. 170. An obligation which has arisen before the date when the 
Civil Code comes into force is determined by the former law. 


Art. 171. A contract of ordinary or usufructuary lease, or a contract 
for service, existing at the date when the Civil Code comes into force, 
is, unless after that date notice to terminate the contract is given on 
the first day for which such notice may be given under the former law, 
determined, after such day, by the provisions of the Civil Code. 


Art. 172. If a thing which, at the date when the Civil Code comes 
into force, has been leased under an ordinary or usufructuary lease is, 
after that date, alienated or charged with a right, the lessee has, as 
against the acquirer of the thing or of the right, the rights specified in 
the Civil Code. Any further rights which the lessee has under the 
former law remain unaffected, subject, however, to the provision of 
Article 171. 


Arr. 173. From and after the date when the Civil Code comes into 
force its provisions apply to a community by undivided shares existing 
at that date. 


Art. 174. From and after the date when the Civil Code comes into 
force the provisions of 798 to 800, 802, 804, and 806, sentence 1, of 
the Civil Code apply to obligations to bearer issued prior to that date. 
In the case of obligations which are payable at sight and do not bear 
interest, and in the case of interest coupons, annuity coupons, and 
dividend coupons the former law remains, however, in force in respect 
of declaration of cancellation and stoppage of payment. 


The prescription of the claims arising from obligations to bearer 
issued prior to the date when the Civil Code comes into force is 
determined by the former law, subject, however, to the provision of 
802 of the Civil Code. 
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Arr. 175. Interest coupons, annuity coupons, and dividend coupons 
issued after the date when the Civil Code comes into force in respect 
of an instrument to bearer issued prior to that date are determined by 
the laws which apply to coupons of the same kind issued after 
that date. 


Arr. 176. After the date when the Civil Code comes into force an 
obligation to bearer may no longer be taken out of circulation. The 
putting out of circulation of an obligation to bearer prior to that date 
loses its effect when the Civil Code comes into force. 


Arr. 177. After the date when the Civil Code comes into force, the 
provisions of 808, par. 2, sentences 2, 3, of the Civil Code, and Article 
102, par. 2, of the present Act apply to instruments issued before 
that date and belonging to the kind specified in 808 of the Civil Code, 
in so far as the debtor is bound to effect performance only upon 
delivery of the instrument. 


Art. 178. Any legal process pending at the date when the Civil Code 
comes into force, and having for its object the cancellation of an obli- 
gation to bearer or of an instrument of the kind specified in 808 of the 
Civil Code, or the stoppage of payment of such an instrument, shall be 
settled according to the former law. The effects of the process and of 
the judgment are also determined by the former law. 


Art. 179. Where a claim arising from an obligation has acquired 
validity as against third parties by entry in a public register as pro- 
vided for by the former law, such claim retains its validity even after 
the date when the Civil Code comes into force. 


Art. 180. The provisions of the Civil Code apply, subject to 
Article 191, and after the date when the Civil Code comes into force, 
to possession existing at that date. 


Art. 181. The provisions of the Civil Code apply, from and after 
the date when the Civil Code comes into force, to ownership existing 
at that date. 

If, at the date when the Civil Code comes into force, ownership of a 
thing belongs to several persons not by undivided shares, or if separate 
ownership of the products of a piece of land, e.g., trees, has been created 
at that date, such rights continue to exist. 


Arr. 182. Ownership of a particular story of a building, existing at 
the date when the Civil Code comes into force, continues to exist. The 


TEMPORARY PROVISIONS. 571 


legal relations between the interested parties infer se are governed by 
the former law. 


Art. 183. In favour of a piece of land which has become a forest 
at the date when the Civil Code comes into force, and until the next 
renovating season of the forest, the provisions of State law remain in 
force which regulate the rights of the owner of an adjoining piece of 
land in respect of trees and bushes standing on the boundary or on 
the forest otherwise than as provided for in 910 and 928, pars. 2 and 
3, of the Civil Code. 


Arr. 184. Rights with which a thing or a right is charged at the 
date when the Civil Code comes into force remain to the same extent 
and with the same rank as under the former law, except in so far as a 
contrary intention appears from Articles 192 to 195. After the date 
when the Civil Code comes into force, however, the provisions of 1017 
apply to a heritable building right ; the provisions of 1020 to 1028 of 
the Civil Code apply to a real servitude. 


Art. 185. If, at the date when the Civil Code comes into force, the 
usucapion of ownership or usufruct of a moveable is not yet com- 
plete, the provisions of Article 169 apply mutatis mutandis to such 
usucapion. 


Art. 186. The procedure according to which land registers are to be 
kept, and the time at which a land register is deemed to have been 
kept for a district are determined in each State by an ordinance of the 
Government of the State. 

Where a land register for a district is deemed to have been kept, 
the register is also deemed to have been kept for those lands which 
are situate within such district and for which no section has been 
provided in the land register, unless such lands have been excepted by 
special ordinance. 


Art. 187. A real servitude, existing at the time at which the land 
register is deemed to have been kept, is not required to be registered 
in order to retain its effect as against the public faith of the land 
register. Registration shall, however, take place, if it is demanded 
by the person entitled to the servitude or by the owner of the servient 
tenement ; the cost shall be borne and advanced by the person who 
demands the registration. 

It may be provided by State law that all existing real servitudes or 
certain kinds thereof must, at the time or subsequent to the time when 
a land register is kept, be registered in the land register in order to 
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retain their eflect as against the public faith of the land register. 
The provision may be limited to certain land registration districts. 


Arr. 188. It may be provided by an ordinance of the State Govern- 
ment that statutory rights of pledge, existing at the time at which a 
land register is deemed to have been kept, are not required to be regis- 
tered in order to retain their effect as against the public faith of the 
land register, for a period not exceeding ten years reckoned from the 
date when the Civil Code comes into force. 

It may be provided by an ordinance of the State Government that 
rights under ordinary or usufructuary leases, which are existing in 
the nature of rights over land at the time specified in par. 1, are not 
required to be registered in order to retain their effect as against the 
public faith of the land register. 


Arr. 189. The acquisition and loss of ownership, and the creation, 
transfer, charge and extinction of any other right over land or of a 
right over such a right are, even after the date when the Civil Code 
comes into force, governed by the former law until the time at which 
a land register is deemed to have been kept. The same rule applies 
to any change affecting the substance or rank of such rights. A 
right not permitted by the provisions of the Civil Code may no longer 
be created after the date when the Civil Code comes into force. 

If at the date at which the land register is deemed to have been 
kept a possessor has been registered in a land register as the person 
entitled, the provisions of Article 169 apply mutatss mutandts to a 
usucapion which was not yet complete at such date, but which is 
permitted by 900 of the Civil Code. 

The’ cancellation of a right with which a piece of land, or a right 
over land, is charged at the time at which the land register is deemed 
to have been kept is, even after such time, governed by the former law 
until the right is entered in the land register. 


Art. 190. The right of appropriation which the Treasury has under 
928, par. 2, of the Civil Code extends to all lands which are ownerless 
at the time at which the land register is deemed to have been kept. 
The provision of Article 129 applies mulatıs mutandis. 


Arr. 191. The former law relating to the possessory protection of a 
real servitude or of a limited personal servitude applies even after the 
date when the Civil Code comes into force until the land register is 
deemed to have been kept in respect of the servient tenement. 

After the timo at which the land register is deemed to have been 
kept the provisions of the Civil Code applicable to protection of pos- 
session apply mutatis mutandis to the protection of the exercise of a 
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real servitude involving the maintenance of a permanent structure, so 
long as real servitudes of such kind are not required to be registered in 
order to retain their effect as against the public faith of the land 
register as provided in Article 128 or Article 187. The same rule 
applies to real servitudes of any other kind to the extent that 
possessory protection is afforded only if the servitude has been 
exercised at least once in each of the three years prior to its 
infringement. 


Art. 192. A right of pledge over a piece of land existing at the 
time at which the land register is deemed to have been kept is, after 
that time, deemed to be a hypotheca for which the issue of a certificate 
of hypotheca is excluded. If the amount of the claim for which the 
right of pledge exists is not specified, the right of pledge is deemed to 
be a cautionary hypotheca. 

If the right of pledge is limited in such manner that the creditor 
may seek satisfaction out of the land only by means of compulsory 
management, such limitation continues to exist. 


Arr. 193. It may be provided by State law that a right of pledge 
which is not deemed to be a cautionary hypotheca under Article 192 
shall be deemed to be a cautionary hypotheca or a hypotheca for which 
a certificate of hypotheca may be issued; and that an instrument 
issued for such right of pledge shall be deemed to be a certificate of 


hypotheca. 


Art. 194. It may be provided by State law that a creditor, whose 
right of pledge exists at the time specified in Article 192, is entitled to 
demand cancellation of a right of pledge prior or equal in rank, where 
the right and ownership merges in the same person, in the same 
manner as though a caution had been entered in the land register for 
securing the right to such cancellation. 


Art. 195. A land charge existing at the time at which the land 
register is deemed to have been kept is, after that time, deemed to be 
a land charge within the meaning of the Civil Code, and an instru- 
ment issued for the land charge is deemed to be a certificate of land 
charge. The provision of Article 192, par. 2, applies mutatis 
mutandis. 

It may be provided by State law that a land charge, existing at the 
time specified in par. 1, shall be deemed to be a hypotheca for which 
a certificate of hypotheca may be issued, or to be a cautionary hypo- 
theca; and that an instrument issued in respect of the land charge 
shall be deemed to be a certificate of hypotheca. 
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Ant. 196. It may be provided by State law that the provisions of 
the Civil Code relating to land shall apply to a heritable and transfer- 
able right of use of a piece of land, and that the provisions of the 
Civil Code, applicable to the acquisition of ownership of land, shall 
apply to the acquisition of such a right. 


Ant. 197. The provisions of State law remain in force which, in 
respect of a piece of land of which a right of use, not coming under 
Article 68, exists in favour of a tenant at the date when the Civil 
Code comes into force, permit a new right of a similar nature to be 
created after the extinction of the old right of use, and which compel 
the lord of the manor to create such new right. 


Arr. 198. The validity of a marriage celebrated before the date 
when the Civil Code comes into force is determined according to the 
former law. 

A marriage void or invalid under the former law is deemed to have 
been valid ab initio if the spouses are still living together as married 
people at the date when the Civil Code comes into force, and the 
ground upon which the nullity or invalidity is based would not, under 
the provisions of the Civil Code, result in or would have lost the effect 
of the nullity or avoidability of a marriage. The period fixed for 
avoidance by the Civil Code does not begin to run until the date when 
the Civil Code comes into force. 

A declaration of invalidity of a marriage made under the former law 
is equivalent to a declaration of nullity under the Civil Code. 


Arr. 199. The personal legal relations of spouses inter se, e.g., the 
mutual duty to furnish maintenance, are, cven in respect of marriages 
existing at the date when the Civil Code comes into force, determined 
according to the provisions of the Civil Code. 


Art. 200. The former law remains in force in respect of the matri- 
monial régime of a marriage existing at the date when the Civil Code 
comes into force. This applies also to the provisions relating to the 
effects of the régime in respect of rights of inheritance and to the 
provisions of the French law and the law of Baden relating to the 
procedure regulating separation of goods (Vermigensabsonderungen) 
between spouses. 

A regulation of a matrimonial régime permitted by the provisions of 
the Civil Code may be made by a marriage contract even if such contract 
would not be permitted by the former law. 

In so far as a wife is limited in disposing capacity in con- 
sequence of the matrimonial régime or of the marriage as provided 
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by the former law relating to the former matrimonial régime, such 
limitation remains operative so long as the former régime exists. 


Arr. 201. After the date when the Civil Code comes into force a 
divorce or a judicial separation takes place under the provisions of the 
Civil Code. 

If, before the date when the Civil Code comes into force, a spouse 
has been guilty of any offence of the kind specified in 1565 to 1568 of 
the Civil Code, a petition for divorce or judicial separation may be 
granted only if the offence was a ground for divorce or judicial 
separation under the former law. 


Art. 202. The effects of a permanent or temporary separation a 
mensa et toro, granted before the date when the Civil Code comes into 
force, are governed by the former law. This applies also to the 
provisions under which a separation, continuing to exist up to the 
time of the death of one of the spouses, is equivalent to the dissolution 
of the marriage in all or some respects. 


Arr. 203. The legal relations between parents and a legitimate 
child born before the date when the Civil Code comes into force are 
determined by the provisions of the Civil Code after it has come into 
force. This applies also in respect of the property which the child 
has acquired prior to that date. 


Arr. 204. If, at the date when the Civil Code comes into force, the 
father or the mother is limited by an order of the competent public 
authority in his or her right to take care of the child’s person or 
property, such limitation remains operative. The (Guardianship 
Court may set the order aside under 1671 of the Civil Code. 

If the father or the mother is deprived of the right of usufruct of 
the child’s property by an order of the competent public authority, the 
Guardianship Court shall upon application set the order aside unless 
the deprivation of the usufruct is justified by 1666, par. 2, of the 
Civil Code. 


Arr. 205. If, before the date when the Civil Code comes into force, 
the father has under the former law excluded the mother from the 
guardianship over the child, or has directed the appointment of a 
supplementary guardian for the mother, such direction of the father 
is, after the date when the Civil Code comes into force, deemed to be 
an order for the appointment of a supplementary guardian for the 
mother within the meaning of the Civil Code. 
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Arr. 206. Where under the former law a divorce has been granted, 
or a marriage has been dissolved in consequence of a declaration of 
death of one of the spouses, or a separation a mensa et toro has been 
granted, the right and the duty of the parents to take care of the 
person of the children of the marriage are determined according to the 
former law; the provisions of 1635, par. 1, sentence 2, par. 2, and 
1636 of the Civil Code, however, apply. 


Art. 207. The question as to how far children of a void or invalid 
marriage, celebrated before the date when the Civil Code comes into 
force, are deemed to be legitimate children, and the question as to how 
far the father and the mother have the duties and the rights of parents 
of legitimate children, are determined according to the former law. 


Axt. 208. The legal status of an illegitimate child born before the 
date when the Civil Code comes into force is, after such date, deter- 
mined according to the provisions of the Civil Code; the question of 
paternity, the right of the child to use the father’s surname, and the 
father’s duty to furnish maintenance are, however, determined according 
to the former law. 

The question as to how far a child conceived out of lawful wedlock 
before the date when the Civil Code comes into force acquires, for 
special reasons, e.g., conception after betrothal, the legal status of a 
legitimate child, and the question as to how far the father and mother 
of such a child have the duties and the rights of parents of legitimate 
children, are determined according to the former law. 

The provisions of par. 1 apply also to a child acknowledged by a 
person as his child under the French law or the law of Baden. 


Arr. 209. Tho question as to how far a child legitimated or adopted 
before the date when the Civil Code comes into force has the legal 
status of a legitimate child, and the question as to how far the father 
and mother have the duties and the rights of parents of legitimate 
children are determined according to the former law. 


Art. 210. After the date when the Civil Code comes into force the 
provisions of the Civil Code apply to guardianship or curatorship 
existing at that date. If the guardianship has been established on 
account of the bodily infirmities of the ward, it is deemed to be a 
curatorship established under 1910, par. 1, of the Civil Code. If the 
guardianship has been established on account of the feeble-mindedness 
of the ward without any interdiction having taken place, it is deemed 
to be a curatorship created over the affairs affecting the property of 
such ward as provided for in 1910, par. 2, of the Civil Code. 
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The guardians and curators originally appointed remain in office. 
The same rule applies to a family council and its members in the 
territories subject to the Prussian Guardianship Act of July 5, 1875. 
A supervising guardian shall be dismissed from office if such a 
guardian could not have been appointed under the provisions of the 
Civil Code. 


Art. 211. The appointment of a supplementary guardian appointed 
over a feeble-minded person under the French law or the law of Baden 
ceases to be operative upon the expiration of six months after the date 
when the Civil Code comes into force. 


Art. 212. The provisions of State law whereby certain negotiable 
instruments have been declared suitable for the investment of money 
belonging to a ward remain in force. 


Art. 213. The legal relations arising under the law of inheritance 
in respect of the estate of a person who has died before the date when 
the Civil Code comes into force are determined according to the 
former law. The same applies also to the provisions relating to the 
procedure of liquidation in matters of inheritance. 


Art. 214. Where a disposition mortts causa has been made or 
revoked before the date when the Civil Code comes into force, sueh 
making or revocation is governed by the former law even if the 
testator dies after the date when the Civil Code comes into force. 

The same rule applies to the obligation of the testator in making a 
contract of inheritance or a joint will, in so far as the contract of in- 
heritance or the will has been made before the date when the Civil 
Code comes into force. 


Arr. 215. A person who, before the date when the Civil Code comes 
into force, has acquired the capacity to make and has actually made 
a disposition mortis causa, retains such capacity even if he has not yet 
attained the age required by the Civil Code. 

The provisions of 2230 of the Civil Code apply to a will which has 
been made before the date when the Civil Code comes into force by a 
person who dies after that date. 


Art. 216. The provisions of State law under which members of 
certain families of the nobility are not limited by the right to com- 
pulsory portion in regulating succession to their estates, remain in 
force in respect of those families to which such right to compulsory 
portion belongs at the date when the Civil Code comes into force. 
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Art. 217. Where a contract for the renunciation of an inheritance 
has been made before the date when the Civil Code comes into force, 
the making and the effects of such a contract are determined according 
to the former law. 

The same rule applies to a contract entered into before the date 
when the Civil Code comes into force, whereby a contract for the 
renunciation of an inheritance has been revoked. 


Art. 218. In so far as the former State laws remain applicable 
under the provisions of this section, such laws may be modified by 
State legislation even after the date when the Civil Code comes into 
force. 


In testimony whereof, We have signed the present Act 
with Our own hand, and have. affixed the Imperial 
Seal. 


Given in the New Palace, the 18th day of August, 1896. 


[ 1.8. | WILHELM, 
Prince oF HonENLOHE. 
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LIST OF GERMAN TECHNICAL TERMS EXPRESSLY 
DEFINED BY THE CODE. 


Abtretung=assignment (398). 

Anfall der Erbschaft=devolution of the inheritance (1942). 

Anfall des Vermächtnisses=devolution of the legacy (2176). 

Anspruch=claim (194). 

Auflage=testamentary burden (1940). 

Auflassung=conveyance by agreement (925). 

Ausstattung=advancement (1624). 

Beschränkte persönliche Dienstbarkeit =limited personal servitude 
(1090). 

Ehevertrag=marriage contract (1432). 

Eigenbesitzer =proprietary possessor (872). 

Eingebrachtes Gut=contributed property (1363). 

Einrede der Vorausklage=plea of beneficium excusstonis (771). 

Einwilligung=approval (183). 

Erbbaurecht=heritable building right (1012). 

Erben=heirs (1922). 

Erbfall=accrual of the inheritance (1922). 

Erbfolge nach Stémmen=suocession per stirpes (1924). 

Erbschaft=inheritance (1922). 

Erbschaftsbesitzer= possessor of the inheritance (2018). 

Erbschein=certificate of inheritance (2358). 

Erbteil=share in an inheritance (1922). 

Erbvertrag=contract of inheritance (1941). 

Erfüllung Zug um Zug=contemporaneous performance (274). 

Erneuerungsschein=renewal coupon (805). 

Ersatzerbe=substitutional heir (2096). 

Ersitzung =usucapion (937), 
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Erwerb von Todeswegen=acquisition mortis causa (1369). 

Fahrlässigkest=negligence (276). 

Fahrnisgemeinschaft=community of moveables (1549). 

Freies Vermögen=privileged property (1650). 

Früchte eines Rechtes =fruits of a right (99). 

Früchte einer Sache=fruits of a thing (99). 

Gemeinschaft nach Bruchteilen=community by undivided shares 
(741). 

Gemeinschaftlicher Erbteil=joint share in an inheritance (2093). 

Genehmigung=ratification (184). 

Gesammigldubsger=joint creditors (428). 

Gesammthypothek=collective hypotheca (1132). 

Gesammtgut=common property (1438, 1519). 


Gesammigutsverbindlichketten=liabilities of the common property 
(1459, 1530). 


Gesammtschuldner=joint debtors (421). 
Gesellschaftsvermögen=partnership property (718). 
Gewährfristen=periods of warranty (482). 
Grunddienstbarkeit=real servitude (1018). 
Grundschuld=land charge (1191). 

Guter Glaube=good faith (932). 
Hauptmängel=principal defects (482). 
Hypothek=hypotheca (1113). 

Inventar =inventory (1993). 

Inventarfrist=inventory period (1994). 
Inventarerrichtung =filing of the inventory (1993). + 
Kennen musste=ought to have known (122). 
Letztwillige Verfügung =testamentary disposition (1937). 
Minderung=reduction (462, 634). 

Mittelbarer Besitz=indireot possession (868). 
Nacherbe=reversionary heir (2100). 
Nachlasspfleger=curator of an estate (1960). 
Nachlassverwaltung=administration of an estate (1975). 
Niessbrauch=usufruct (1030). 

Notwehr=necessary defence (227). 
Nutzungen=emoluments (100). 

Oeffentliche Versteigerung=public auction (383). 
Pfandrecht=[right of] pledge (1204). 
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Quittung=receipt (368). 

Reallast=perpetual charge [on land] (1105). 

Rentenschuld=annuity charge (1199). 

Sachen=things (90). 

Schatz=treasure trove (984). 

Schenkung= gift (516). 

Schuldanerkenntnis=acknowledgment of debt (781). 

Schuldverschreibung auf den Inhaber=obligation to bearer (793). 

Schuldversprechen=promise of debt (780). 

Sicherungshypothek=cautionary hypotheca (1184). 

Standesmässiger Unterhalt=maintenance suitable to station in life 
(1610). 

Testament=will (1937). 

Unverzüglich=without delay (121). 

Verbrauchbare Sachen=consumable things (92). 

Verbotene Eigenmacht =unlawful interference (858). 

Vergleich =compromise (779). 

Vermächtnis=legacy (1939). 

Vermögensverwaltung =management of property (1638). 

Vertragserbe=contractual heir (1941). 

Vertretbare Sachen=fungible things (91). 

Vollmacht=power of agency (166). 

Vorausvermächtnis=preferential legacy (2150). 

Wandelung=cancellation (462, 634). 

Wesentliche Bestandtetle=essential component parts (93). 

Zubehör=accessories (97). 

Zurückbehaltungsrecht=| right of} lien (273). 
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GLOSSARY OF TECHNICAL TERMS. 


A. 


Accessoriee=Zubehör. Defined by 97. See further Schuster, p. 63. 
Accrual of an Inheritance= Erdfall. Defined by 1922. 


Acknowledgment of Debt=Schuldanerkenntnis. Defined by 781. 
See also “ Debt.” 


Acquisition mortis causa=Erwerb von Todeswegen. Defined by 1369. 
Administration of an Estate Nachlassverwaltung. Defined by 1975. 
Advancement== Ausstattung. Defined by 1624. 

Agricultural Land= Wirtschaftliches Grundstück. See ‘‘ Farm.” 


Annuity—Leibrente. In ordinary English the word ‘annuity’ is 
applied to periodical payments of money. In this translation 
the word is used in a somewhat broader sense, and refers to 
any periodical acts of performance. See ‘‘ Performance.” 


Annuity Charge=Rentenschuld. Defined by 1199. 
Approval=Einwilligung. Defined by 183. Of. ‘‘ Consent.” 


Appurtenant Stock=ZJnventar. This is a collective term which is used 
to denote live stock, farming implements, furniture, and all 
other things connected with farming purposes. 


Assignment—Abiretung. Defined by 398. 
Authorization=-Ermdchtigung. See ‘‘ Consent.” 


B. 


Beneficium Excussionis [Plea of]=Einrede der Vorausklage. Defined 
by 771. 
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C. 


Cancellation== Wandelung. Defined by 462 and 634. 


Cautionary Hypotheca=Sicherungshypothek. Defined by 1184. The 
fundamental distinction between a cautionary hypotheca and 
an ordinary hypotheca lies in the fact that the presumption of 
the correctness of the land register does not apply to the former 
(see 891), while it does apply to the latter (see 1138). It 
follows that in the case of a cautionary hypotheca the debtor 
may avail himself of all defences connected with the debt 
(especially those arising subsequent to registration in the land 
register) not only as against the creditor, but also as against 
a subsequent (even bond fide) acquirer of the hypotheca. 
Cautionary hypothecas are made use of especially where the 
parties do not intend the hypotheca to be circulated in the 
market, but merely intend that the hypotheca shall serve as a 
security for the performance of an obligation. 


Certificate of Inheritance Lrbschein. Defined by 2353. 


Children=Kinder. ‘‘Children” refers only to sons and daughters, 
while “‘ descendants ’’ includes also grand-children, great grand- 
children, &e. 


Claim=Anspruch. Defined by 194. 
Collective Hypotheca=Gesammthypothek. Defined by 1132. 


Commencement of Action=Rechtshängigkeit. An action is deemed to 
commence at the date of the service of citation, or, where a 
supplementary claim is brought forward at any hearing of the 
action, at the date of such hearing. See Code of Civil Proce- 
dure, sects. 253, 263, 281. 


Common Property=@esammtgut. Defined by 1438 and 1519. 


Community by Undivided Shares=Gemeinschaft nach Bruchteilen. 
Defined by 741. 


Community of Moveables=Fahrnisgemeinschaft. Defined by 1549. 
A “ community of moveables”’ lies midway between a “ general 
community of goods” and a ‘community of income and 
profits.” It extends to all contributed moveables (Fahrnis) 
existing at the date of the marriage, as well as to all income 
and profits derived during the subsistence of the marriage, as 
provided for in 1551. 


Compromise= Vergleich. Defined by 779. 
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Compulsory Beneficiary=Pfichtteilsberechtigter. A compulsory bene- 
ficiary is a person who is entitled to a compulsory portion (g.v.). 
Schuster uses the expression ‘compulsory heir,” which is 
misleading, as a ‘‘ compulsory beneficiary ” need not necessarily 
be—and is usually not—an “heir” in the strict sense of the 
term. Cf. 2304. 


Compulsory Portion=Pfichtteil. A compulsory portion is that portion 
of an inheritance of which a statutory heir cannot be deprived 
without some lawful reason. Cf. the portio legitima in Roman 
law, the réserve in French law, and the legitim in Scotch law. 


Consent=Zustimmung. The Code uses the word “consent” in a 
general sense, denoting both “ approval” (see 183) and “ ratifi- 
cation ” (see 184). ‘‘Approval’’ must be distinguished from 
‘authorization’? (Ermächtigung), which means the conferring 
of aright to enter into a juristic act, whereas “ approval”’ is 
only a condition precedent to the exercise of such a right. 


Consumable Things= Verbrauchbare Sachen. Defined by 92. 


Contemporaneous Performance=Frfillung Zug um Zug. Defined by 
274. 


Contra bonos mores=Gegen die guien Sitten. ‘‘ Contra bonos mores”’ 
must not be taken to be synonymous with the word ‘‘immoral.”’ 
“The expression,” says Schuster (p. 99), “like the English 
expression ‘acts against public policy,’ is applied to such 
classes of acts as could not be enforced by the Courts without 
giving offence to public feeling (quae facta laedunt pietatem, 
existimationem, verecundiam nostram et, ut generaliter dizerim, 
contra bonos mores fiunt).’ Dig. 28, 7, 15, Papinian. 


Contractual Heir=Vertragserbe. Defined by 1941. 

Contract of Inheritance=Zrbvertrag. Defined by 1941. 
Contributed Property=Eingebrachtes Gut. Defined by 1363. 
Conveyance by Agreement=Auflassung. Defined by 925. 


Creditor=Glaubiger. The word “ creditor” is here used in a much 
broader sense than it usually has under English law. It 
means & person to whom any act of performance (g.v.) is due, 
Cf. “‘ Debt.” 


Creditors of an Estate=Nachlassgläubiger. Under German law, 
legatees, compulsory beneficiaries, and persons who are entitled 
to enforce testamentary burdens are also deemed to be “ creditors 
of an estate.” Cf. 1967. 


Curator of an Estate=Nachlasspfleger. Defined by 1960. 
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D. 


Debt=Schuld. The word ‘“debt” is used in the translation in a much 
wider sense than it has in ordinary English. A “debt” (in the 
sense in which it is here used) may be roughly defined to be an 
act of performance (g.v.) which is due from one person (3.e., the 
debtor) to another person (1.e., the creditor). 


Debtor=Schuldner. See ‘ Debt.” 


Declaration of Death=Todeserklärung. A person who has disappeared 
or has been missing, and who has not been heard of for a 
considerable time, is known in German law as a Verschollener. 
Such a person may, subject to certain conditions, be declared 
dead by an order of the competent court obtained on the 
application of an interested party. Such a judicial order is 
known as a ‘‘ declaration of death.” For particulars, see Code 
of Civil Procedure, sects. 946— 971; Schuster, pp. 29—31. 


Declaration of Intention— Willenserklärung. A declaration of intention 
is the active or passive manifestation of the human will 
intended to create a juristic act (¢.v.); as e.g., the delivery of a 
thing, deliberate acquiescence, &0. See Schuster, p. 80. 


Delivery [of a thing]. See ‘‘ Performance.” 
Descendants= Abkömmlinge. See “ Children.” 


Devolution of an Inheritance= Anfall der Erbschaft. Defined by 
1942. 


Devolution of a Legacy= Anfall des Vermächtnisses. Defined by 2176. 


Disclaimer of an Inheritance=Ausschlagung der Erbschaft. See 
p. 525, footnote (n). 

Disposing Capacity=Geschäftsfahigkeit. Disposing capacity is the 
capacity to enter into a juristic act which may be either 
unilateral or bilateral, as the case may be (see “ Juristic Act”). 
The expression has therefore a much broader meaning than 
the more familiar English expression ‘‘ contractual capacity.” 

Disposition [or Disposal]=Verfügung. A disposal of an object (g.r.) 
does not necessarily mean the alienation (Veräusserung) or re- 
linquishment (Verzicht) of the object. The charging of the 
object with a right in favour of another (Belastung) is also 
deemed to be a disposal of the object. 


Disposition mortis causa=Verfügung von Todeswegen. This is a 
general expression which may refer to a will or to a contract 
of inheritance, as the case may be. 
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Doubt. The phrase “in case of doubt” (im Zweifel), which occurs 
very frequently in the Civil Code, means that the provision in 
question is a merarule of interpretation (Auslegungsregel), and 
applies only in the absence of any evidence to the contrary. 


| E. 
Effect [of no]. See ‘ Void.” 


Emoluments=Nutzungen. Defined by 100. 
Essential Component Parts= Wesentliche Bestandteile. Defined by 93. 


Estate=Nachlass. See ‘‘Inheritance.” For the sake of brevity the 
word ‘‘estate’’ is used in this work to mean the estate of a 
deceased person. 


F, 


Farm=Landgut. The Code draws a distinction between a piece 
of ‘agricultural land” (wirtschaftliches Grundstick) and a 
“farm” (see, e.g., 98, 582 et seg., 591 et seg., 1822 (4), 2049, 
2312). A farm is a piece of land which is fully provided with 
all structures and implements which are necessary for farming 
purposes. Mere size does not necessarily constitute it a farm. 
Several pieces of land which are cultivated together constitute 
but a single farm. On the other hand, a parcel of land, no 
matter whether situated in the city or in the country, which 
is under cultivation but which is not fully provided with all the 
necessary farming structures and implements, is not called a 
farm, but a piece of agricultural land (as, e.g., a field in which 
a person plants potatoes for his domestic use, or a meadow in 
which a person pastures his cattle). 

Filing of an Inventory==Inventarerrichtung. Defined by 1993. 


Forfeiture of Parental Power. See ‘‘ Suspension of Parental Power.” 


Foundation=Stftung. Under German law, not only an association of 
persons but a foundation—+.e., a fund or a collection of things 
—devoted to the furtherance of a particular purpose, be it 
charitable or otherwise, may also be clothed with juristic 
personality. A person who wishes to devote a fund for the 
erection of a museum, for instance, may, according to German 
law, accomplish his object in any one of three ways: (1) He 
may transfer the fund to an existing juristic person (e.g., 
a municipality), and charge it with the duty of using the fund 
for the specified purpose ; or (2) he may form an association with 
juristic personality for the purpose of administering the fund ; 
or (3) he may create a juristic person out of the fund itself. 

Fungible Things Vertretbare Sachen. Defined by 91. 

Ww. QQ 
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G. 


ift=Schenkung. Defined by 516. 
Good Faith=Guter Glaube. Defined by 932. 


Guardian=V’ormund. Where several persons act jointly as guardian, 
they are called co-guardians (Mitvorminder). A supervising 
guardian (Gegencormund) is a person who is appointed to 
supervise the acts of the guardian. A supplementary guardian 
(Beistand) is a person appointed to assist and supervise a 
mother in her exercise of the parental power. 


H. 
Heirs=Erben. Defined by 1922. 
Heritable Building Right=Zrbbaurecht. Defined by 1012. 


Hortatory Process=Mahnverfahren. Regulated by sects. 688—703 of 
the Code of Civil Procedure. 


Hypotheca=Hypothek. Defined by 1113. 


I. 


Indirect Possession=Mittelbarer Besitz. Defined by 868. 
Ineffective. See ‘ Void.” 


Inheritance Erbschaft. Defined by 1922. An inheritance is the 
estate of a deceased person viewed as a whole (Universitas 
juris). For the distinction between a ‘‘renunciation of an 
inheritance’ and a “disclaimer of an inheritance,” see p. 525, 
footnote (n). 


Inoperative. See ‘ Void.” 


Interdiction= Entmündigung. The word “interdiction,” which is 
borrowed from the French legal vocabulary, means the judicial 
reduction of a person of full age to the status of a minor. 


Interruption of Prescription. See “ Suspension of Prescription.” 
Invalid. See “ Void.” 

Inventory=Inventar. Defined by 1993. 

Inventory Period=/Inventarfrist. Defined by 1994. 
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J. 


Joint Share in an Inheritance=Gemeinschaftlicher Erbteil. Defined by 
2093. 


Joint Creditors= Gesammtgläubiger. Defined by 428. 
Joint Debtors= Gesammtschuldner. Defined by 421. 


Judicial Attachment Pfändung. See Code of Civil Procedure, sects. 
803 et seq. 


Juristic Act=Rechtsgeschäft. A juristic act may be provisionally 
defined to be an act constituted by a declaration of intention 
(g.v.) and intended to create, transfer, or extinguish a right. 
A juristic act may be either unilateral (as, e.g., a will) or 
bilateral (as, e.g., a contract). The phrase ‘‘juristic act” is 
borrowed from the French rendering (acte juridique). The 
term “act-in-the-law,” which is adopted by Schuster, is 
perhaps the best English expression for the German word, but 
it is unfortunately too cumbersome. 


L. 
Land Oharge=Grundschuld. Defined by 1191. 


Lease. German law distinguishes two kinds of leases; viz., Ordinary 
Leases (Miete) and Usufructuary Leases (Pacht). An ordinary 
lease differs from a usufructuary lease in two respects: (1) the 
subject-matter of an ordinary lease is always a “thing” (.¢., 
a res corporalis, see 90), whereas that of a usufructuary lease 
may be a res corporalis or a res ıncorporalis (e.g., a right of 
usufruct or a right to a patent may be leased under a 
usufructuary lease); (2) an ordinary lease confers only the 
right to the use of the thing leased, whereas a usufructuary 
lease confers not only the right to use the object leased, but 
also the right to take its fruits. Of. 535 and 581. The 
expressions “lessor,” ‘ leasee,” “rent,” and “the term of the 
lease,” are, for the sake of brevity, used in connection with 
both kinds of leases. The context will show whether they 
refer to the one or the other. An ordinary lease differs from a 
loan for use (Lethe) in that the former is for a remuneration 
while the latter is gratuitous. Cf. 535 and 598. 


Legacy= Vermächtnis. Defined by 1939. See also ‘ Testamentary 
Burden.” 


Liabilities of the Common Property=Gesammigutsverbindlichketten. 
Defined by 1459 and 1530. 


aa? 
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Lien [Right of ]=Zurückbehaltungsrecht. Defined by 273. The term 
“lien” is used in this work in a somewhat wider meaning than 
in English law. A German lien confers on the person entitled 
to it not only the right to retain a thing belonging to the 
debtor, but also the right to refuse the performance of any act 
which is due to the debtor until the debtor performs his own 
obligation. See Schuster, p. 192. 

Limited Personal Servitude=Beschränkte persönliche Dienstbarkeit. 
Defined by 1090. 

Loan for Use=Leihe. For the distinction between a loan for use and 
an ordinary lease see ‘ Lease.” 

Lodgment=Hinterlegung. Lodgment may be provisionally defined to 
be the official deposit of certain classes of things (generally 
money, negotiable instruments and other documents and 
valuables: see 372 and I. A., 146) in a public lodgment-office 


established under State law (Of. I. A., 144). 


M. 
Maintenance suitable to Station in Lifo=Standesmässiger Unterhalt. 
Defined by 1610. 
Management of Property= Vermigensverwaltung. Defined by 1638. 
Marriage Contract= Ehevertrag. Defined by 1432. 


Matrimonial Rögime=Eheliches Güterrecht. This expression is used 
to denote the effects of a marriage on the property of each of 
the spouses at the date of the marriage, or acquired subsequent 
to that date. 


Must=müssen. See ‘‘ Should.” 


N. 


Necessary Defence=Notwehr. Defined by 227. 
Nogligence=Fahrlissigkeit. Defined by 276. 


O. 


Object= Gegenstand. The word “ thing” (Sache) means res corporalis 
only (see 90), while the word “object” refers both to res 
corporalss and to res incorporalis. 

Obligation to Bearer=Schuldverschreibung auf den Inhaber. Defined 
by 798. 


Ought to have known=kennen musste. Defined by 122. 
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P. 


Participating Descendants= Anteilsberechtigte Abkömmlinge. Partici- 
pating descendants are the descendants who participate in a 
‘Soontinued community of goods.” 

Partnership Property= @esellschaftsvermögen. Defined by 718. 

Payment. See ‘‘ Performance.” 


Performance = Leistung. ‘‘ Performance ” may be provisionally 
defined to be an act or forbearance which is due from one 
person to another. The word “Leistung” has such a variety 
of meanings that it is impossible to render it always by the 
word ‘' performance.” Sometimes it is translated by the 
word ‘‘delivery’’ (when speaking of a thing), and sometimes 
by the word ‘‘ payment.” 


Periods of Warranty=Gewdhrfristen. Defined by 482. 

Perpetual Charge [on Land |= Reallast. Defined by 1105. 

Pledge [Right of]= Pfandrecht. Defined by 1204. 

Power of Agency=Vollmacht. Defined by 166. Under German law 
a power of agenoy may be conferred either in express words or 
by implication. Hence the expression must not be taken to be 
synonymous with the more familiar English expression “ power 
of attorney ’’ which implies the presence of a formal document. 
See Schuster, p. 116. 


Possessor of an Inheritance=Erbschaftsbesitzer. Defined by 2018. 
Preferential Legacy= Vorausvermächtnis. Defined by 2150. 
Principal Defects=Hauptmdangel. Defined by 482. 

Privileged Property= Freies Vermögen. Defined by 1650. 
Promise of Debt==Schuldversprechen. Defined by 780. 
Proprietary Possessor= Eigenbesitzer. Defined by 872. 


Provisional Decree=Einstweilige Verfügung. The issue of ‘“provisional 
decrees” is regulated by sects. 935 et seg. of the Code of Civil 
Procedure. 


Public Auotion=Öffentliche Versteigerung. Defined by 383. 


“Public Faith of the Land Register”=Der offentliche Glaube des 
Grundbuchs. This expression refers to the presumption of the 
correctness of the land register as provided for in 892. 


Public Summons [Procedure by]= Aufgebotsverfahren. This pro- 
cedure is regulated by sects. 946—1024 of the Code of Civil 
Procedure. 
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R. 


Ratification= Genehmigung. Defined by 184. Cf. ‘‘ Consent.” 

Real Agreement=Finigung. An agreement which propria vigore 
creates, transfers or extinguishes a real right is called a real 
agreement. See further Schuster, p. 368. 


Real Servitude= Grunddtenstbarkeit. Defined by 1018. 
Receipt= Quittung. Defined by 368. 
Reduction=Minderung. Defined by 462 and 634. 
Régime. See ‘ Matrimonial Régime.”’ 

Renewal Coupon=Erneuerungsschein. Defined by 805. 


Renunciation of an Inheritance==Erbvrerzscht. For the distinction 
between a “ renunciation of an inheritance’ and a “ disclaimer 
of an inheritance,” see p. 525, footnote (n). 


Reversionary Heir-=Nacherbe. Defined by 2100. For the distinction 
between a “reversionary” heir and a “substitutional ” heir, 
see footnote (x) to 2100. 


8. 


Self-help=Selbsthslfe. Self-help is the protection or assertion of one’s 
rights without the assistance of the Courts. 


Service [Contract for]. See ‘ Work.” 
Share in an Inheritance=Erbteil. Defined by 1922. 


Should=Sollen. German rules of interpretation draw a sharp dis- 
tinction between the word ‘should ” and the word “ must” 
(müssen). The French official translation of the Civil Code is 
the only translation which brings out this distinction clearly. 
A provision containing the word ‘‘ should ” is merely directory, 
and non-compliance therewith does not invalidate the pro- 
ceeding, although the person infringing the provision may, 
in certain cases, be liable to pay a penalty or to pay damages. 
On the other hand a provision containing the word “ must” 
(or ‘‘cannot’’) is mandatory, and non-observance thereof renders 
the transaction absolutely null and void for all intents and 
purposes. Of., e.g., 1780 and 1781; 56, 57 and 58. 


State= Bundesstaat. The word “State” refers to one of the States 
of the German Confederation. The Imperial territory Alsace- 
Lorraine is also deemed to be a “ State” within the meaning of 
the Civil Oode and of the Introductory Act. See I.A., 5. 
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Statutory Agent=Gesetzlicher Vertreter. A statutory agent is a 
person who is by law entitled and bound to act on behalf of 
another person under disposing incapacity, or in concurrence 
with another person of limited disposing capacity. See Index, 
“Statutory Agent.” 

Statutory Portion = @Gesetzlicher Erbteil. The share of an inheritance 
to which a statutory heir is entitled in the absence of any 
testamentary or contractual disposition is called his “ statutory 
portion.” 

Substitutional Heir=Ersatzerbe. Defined by 2096. For the distinc- 
tion between a “substitutional”? heir and a ‘“‘reversionary”’ 
heir, see footnote (z) to 2100. 

Succession per stirpes=LErbfolge nach Stämmen. Defined by 1924. 

Supervising Guardian. See ‘‘ Guardian.” 

Supplementary Guardian. See “ Guardian.” 

Suspension of Parental Power. When a father’s parental power is 
“suspended’” (ruht), he does not thereby lose his usufruct 
over his child’s property ; where his parental power is forfeited 
(verwirkt), he loses spso facto his right of usufruct. 

Suspension of Prescription. “Suspension” (Hemmung) of prescription 
must be distinguished from “interruption” (Unterbrechung) of 
prescription. Where a prescription is suspended, the time 
which has run prior to the date of suspension is counted; 
where a prescription is interrupted, the time which has run 
before the date of interruption is not counted. Cf. 205 and 217. 


T. 


Testamentary Burden= Auflage. Defined by 1940. A testamentary 
burden differs from a legacy in that the person for whose 
benefit the burden is imposed on the heir or legatee has no 
direct right to claim the benefit; whereas a legatee has a direct 
right to claim the legacy bequeathed to him. 

Testamentary Disposition =Letztwillige Verfügung. Defined by 1937. 

Testamentary Gift =Letztwillige Zuwendung. This is a general expres- 
sion denoting either a share in an inheritance given to an 
“heir” or a “legacy.” 

Things=Sachen. Defined by 90. 

Treasure Trove=Schaiz. Defined by 984. 

Treasury =Fiskus. The word ‘‘ Treasury” is an approximate transla- 
tion of the word “ Fiskus,” which is the State viewed from the 
standpoint of private law. It is capable of having rights and 
of being subject to duties, and may therefore be sued even 
without its consent. 
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U. 


Uncertificated Claim=Buchforderung. An uncertificated claim is one 


in respect of which a certificate cannot be issued. 


Unlewful Interference = Verbotene Eigenmacht. Defined by 858. 
Usucapion=Ersitzung. Defined by 937. 
Usufruct=Niessbrauch. Defined by 1030. 


v. 


Void=Nichtig. A defective juristic act may be— 


(4) “void.” A juristic act which is void is considered as 


absolutely non-existent in the eye of the law; it is 
void ab initio for all intents and purposes. Any 
interested party is entitled to set up the fact that an 
act is void. The word “void” is, however, used in 
a somewhat different sense in connection with marriage. 
A void marriage is not void per se, but is deemed to 
be valid until it is declared void by a non-appealable 
decree obtained in an action brought especially in that 
behalf. Such an action is known as an action for nullity 
(Nichtigkeitsklage) ; 


(8) “voidable” (anfechébar). A voidable juristic act is and 


remains valid until it is avoided by a declaration made 
by the party entitled to avoid it. After a voidable act 
has been avoided, it is deemed to be void ab initio 
(cf. 142), and the rules relating to void juristic acts 
apply. The word “ voidable ” is used in a different sense 
with reference to marriage. A voidable marriage is 
and remains valid until it is avoided by a non- 
appealable decree obtained in an action for avoidance 
(Anfechtungsklage) ; 


(c) “inoperative,” “invalid,” “ineffective,” “of no effect” 


(unwirksam). The expression “unwirksam” is used in 
the Code in different senses. Sometimes it means 
“void” (see, ¢g., 111); sometimes it means that the 
juristic act is void not for all intents and purposes, but 
only in certain respects or as against certain persons 
(see, e.9., 185, 161); sometimes it means that the juristic 
act has not yet fulfilled, but may subsequently fulfil, one 
or more of the requirements necessary to its validity 
(see, ¢.g., 108, 174, 185). 
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W. 
Will= Testament. Defined by 1937. 
Without Delay = Unverzüglich. Defined by 121. 


Work [Contract for]=Werkvertrag. A contract for Service (Dienst- 
vertrag) is a contract for the performance of service, while a 
contract for work is for the production of a result to be brought 
about by the performance of service (as, e.g., repair of a thing). 
Cf. the Roman distinction between locatio operarum and locatio 
operis. 


INDEX. 


I. A. = Introductory Act (Appendix A). 


ACCEPTANCE, 
of gift, 516. 
of inheritance and legacy, 1406, 1453, 1943 of seg., 2180, 2320. 
of mandate, 662 ef aeg. 
of offer, 146 ef seq. 
of order to pay or deliver, 784, 792. 
of performance, 363, 364, 367, 376, 464, 1813. 


ACCESSORIES, 
how für Affected by juristic act relating to principal thing, 314, 498, 
, . 
of immoveables, 48. 
liability of, for hypotheca on principal thing, 1120 ei seg., 1135. 
meaning of term, 97. 
of registered ship, liability of, 1265. 
usufruct of, 1031, 1062. 
See also 1551, 2164, I. A. 53. 


ACOIDENT, 
liability for, 287. 
rescission in case of destruction by accident, 350. 


ACCOUNTS, DUTY TO RENDER, 
agent’s, in respect of affairs managed without mandate, 681. 
extent of, 259. 
father’s, 1667, 1681. 
guardian’s, 1840—1843, 1864, 1890—1892. 
husband’s, 1421. 
mandatary’s, 666. 
See also 1214, 2130, 2218. 


ACORETION, 
State legislation as to, I. A. 65. 


ACORUAL, RIGHT OF, 


as between heirs and legatees, 2007, 2094 et seg., 2099, 2158 et seg., 2373. 


as between partners, 738. 


ACKNOWLEDGMENT OF DEBT, 
form of gratuitous, 518. 
general rules as to, 781, 782. 
invalidity of, 762. 
under a condition, 2301. 
See also 208, 222, 371, 397, 812. 
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ACT OF GOD. Ses Vis Mason. 


ADMINISTRATION OF ESTATE OF DECEASED PERSON. See 
ESTATE. 


ADOPTION, 
effects of, 1762—1767. 
judicial confirmation of, 1753—1756. 
relationship between adoptor and adopted child, 1757—1761. 
statutury requirements as to, 1741—1749. 
termination of, 1768—1772. 


ADVANCEMENT, 
meaning of term, 1624. 
rules as to, 1465, 1477, 1499, 1521, 1538, 1551, 1556, 1624, 1625, 1902, 
2050 et seg., 2315, 2316. 


AGENCY, 
of directorate for association, 26 ei seg., 30. 
of guardian for ward, 1793 et seq. 
in case of hypotheca, 1141, 1189. 
inadmissibility of, 1307, 1336, 1437, 1595, 1728, 1748, 1750 et seg., 2282, 
2290, 2296, 2347. 
of parent for child, 1630, 1633 et seg., 1676, 1685, 1696, 1707, 1765. 
of partner for firm, 714. 
power of, 164—181, 1945. 
of wife for husband, 1357. 
See also STATUTORY AGENT. 


ALIENATION, 
legitimate, of pledges, 1242. 
of objects, 314, 353, 445. 
restriction on, I. A. 61, I. A. 119. 
statutory prohibition against, 135 et seg., 888. 
of things belonging to another, 932—936. 
of things subject to lease, 571 et seg., I. A. 172. 


ALIENS, 
acquisition of land by, I. A. 88. 
legal status of, I. A. 7—31. 
marriage of, 1315, 1320, 1433. 
right of inheritance of, 1944, 1954, 2369. 
right of reprisal against, I. A. 31. 


ALIMONY. See Manrrenance. 


ANIMALS, 
liability for damage done by, 883—835. 
wild, ownership of, 960 et seg. 
ANNUITY, 
rules as to, 830, 759—761, 1073. 


ANNUITY CHARGE, 
certificate of, 896, 962, 1819. 
general rules as to, 1199—1203. 
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ANNUITY CHARGE—continued. 


pledge of, 1291. 
provisions relating to, 232, 238, 439, 880, 1551, 1807, 1819, 1821, 2114, 
2165, 2168, I. A. 53, I. A. 60, I. A. 117 et seg. 


usufruot of, 1080. 


APPRENTIOESHIP, 
claims arising from, prescription of, 196 (9) and (10). 
contract of, 1822 (6), 1827. 


APPROPRIATION, . 
of fruits, 956. 
of land by Treasury, 928, I. A. 129, I. A. 190. 
of ownerless moveables, 958—964. 
of pigeons, I. A. 130. 


APPURTENANT STOCK, 
rales as to, 586—590, 1048, 1878, 2111. 


ARBITRATION, 
court of, 220. 
agreement as to, 220, 1822 (12). 


ASSES, 
sale of, rules as to, 481 et seg. 


ASSIGNMENT, 
of claims against third parties, 255, 931. 
of claims in general, 398—418, 1153 et seg., 1282. 
of hypothecas, 1153 et seq. 


ASSOCIATIONS, 
general provisions relating to, 21—54. 
liabilities of, for acta of agenta, 31. 
registered, rules as to, 55-—79. 
register of, 21, 55 et seqg., 79. 
See also I. A. 10, I. A. 82, I. A. 85, I. A. 165 et seg. 


ASSUMPTION OF DEBT, 
rules as to, 414—419. 
See also 829, 1822 (10). 


AUCTION, 
biddings at, 156. 
public, rules as to, 383—386. See also 456 et se7., 461, 489, 753, 936. 
of things found, 966, 975, 979 et seg. 
of things pledged, 1219 et seg., 1235 ei seg. 


AUTHENTICATION, JUDICIAL OR NOTARIAL, 
of contract, how effected, 128. 
when necessary, 81, 126, 152, 311—313, 518, 873, 877, 1434, 1491 ef seg., 
1501, 1516, 1517, 1730, 1748, 1750, 2002, 2033, 2231—2246, 2276 
at 2. 2282, 2291, 2296, 2348, 2361, 2371. See also I. A. 141, I. A. 
142, I. A. 162. 
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BAILMENT. See Deposrr. 


BANKRUPTCY, 
of associations and juristic persons, 42, 74 et seg., 86, 89. 
trustee in, 161, 184, 353, 457 ef seq., 499, 883, 1098, 2115. 
See also 209, 377, 401, 728, 736, 773, 1419, 1643, 1545, 1547 et seg., 
1647, 1781, 1971. 


BASTARD. See ILLEGITIMATE CHILDREN. 
BEARER. See Insrnument To BEARER ; OBLIGATION TO BEARER. 


BEES, 
ownership of swarm of, 961—964. 


BENEFICIUM EXCUSSIONIS, 
rules as to, 202, 239, 771, 773. 


BETROTHAL, 
legal effects of, 1297—1302. 
See also 2077, 2276, 2279, 2290, 2347. 


BETTING TRANSACTIONS, 
legal effeota of, 762—764. 


BIGAMY, 
a ground for deprivation of compulsory portion, 2335. 
a ground for divorce, 1566. 
an impediment to marriage, 1309, 1326. 


BILLS OF EXCHANGE, 
obligations arising from, 1187, 1270, 1822 (9). 
pledge of, 1292, 1294. 


BIRTH, 
date of, rule as to computation of, 187. 
effect of, on legal capacity, 1. 
expected, of an heir, 1963, 2043, 2141. 


BODILY INJURIES, 
rules as to liability for, 823 et seg., 833, 836 et seg., 843 et seg., I. A. 42. 


BOUNDARIES, 
adjoining owners’ mutual rights as to, 907, 912 ef seg., 919 et seg., 923, 
. A. 183. 


BREACH OF PROMISE OF MARRIAGE. Sce BETROTHAL. 


BROKERAGE, 
rules as to, 652—656. 


BUILDINGS, 
insurance of, 1128. 
overlapping, rules as to, 912—916. 
provisions zelating to, 94, 95, 98, 582, 836—838, 908, 1093, I. A. 110, 


BUILDING RIGHT. See Henrrasrz BuiLpine Rıcar. 
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BURDEN, 
gifts inter vivos subject to, 525 et seq. 
See TESTAMENTARY BURDEN. 


BURDEN OF PROOF, 


rules as to, 282, 346, 368, 363, 442, 542, 636, 831 ef seg., 912, 2336, 2356, 


CAPACITY, 
to commit unlawful acta, 827, 828. 
disposing. See Disposuxa Caracrry. 
legal, of association. See Jurwrıo Persons. 
of human being, 1. 
testamentary, 2229 et seg. 


CARE, DEGREE OF. See Diuiaexce. 


CARE OF CHILD’S PERSON AND PROPERTY, 
rules as to, 1627 et seg., 1634, 1696 ef seg., 1707, 1738, 1766. 


CARE OF WARD’S PERSON AND PROPERTY, 
rules as to, 1793, 1800, 1850, 1901. 


CATTLE, 
as accessory of land, 98. 
sale of, rules as to, 481 et seq. 


CAUTION, | 
registration of, on land register, 883 et seg. See also 439, 1098, 1179, 
1971. 
CAUTIONARY HYPOTHECA. See Hyrorneca. 


CERTIFICATE OF APPOINTMENT, 
executor’s, 2368. 
guardian’s, 1791, 1881, 1893. 
CERTIFICATE OF INDEBTEDNESS, 
rules as to, 371, 952. 


CERTIFICATE OF INHERITANCE, 
rules as to, 2353—2370. 


CERTIFICATION, PUBLIC, 
of documents, how effected, 129. 
when necessary, 371, 408, 1342, 1491, 1492, 1560, 1561, 
1597, 1662, 1945, 2121, 2198, 2215, 2264. 


CHARAOTER, 
master’s duty to give testimonial as to servant's, 630. 


CHILD EN VENTRE 8A MERE, 
curatorship over, 1912, 1918. 
right of inheritance of, 1923. 


COHABITATION, 
conception in consequence of, 1705—1718. 
out of lawful wedlock, consequences of, 825, 847. 
with betrothed person, 1300. 
with several persons, 1717. 
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CO-HEIRS, 
liability of, rules as to, 2058—2063. 
mutual rights and duties of, 2032—2057. 
See also 2088 et sey., 2148, 2204, 2319, 2357, 2372 et seq. 


COLLECTIVE ANNUITY CHARGE AND LAND CHARGE, 
rule as to, 2168. 


COLLECTIVE HYPOTHECA, 
rules as to, 1132, 1143, 1172 et seg., 1181, 1182. 


COMMENCEMENT OF ACTION, 
effect of, 291, 292, 407, 818, 987—990, 1613, I. A. 152. 


COMMUNAL ORPHAN COUNCIL, 
functions of, 1675, 1779, 1849—1851, 1862. 


COMMUNICATION 
of declaration of intention, 130, 181. 


COMMUNITY OF GOODS, 
continued, between surviving spouse and descendants, 1483—1518. 
general, between spouses, 1437—1482. 


COMMUNITY OF INCOME AND PROFITS BETWEEN SPOUSES, 
rules as to, 1439, 1519—1548, 1604, 2064, 2331. 


COMMUNITY OF MOVEABLES BETWEEN SPOUSES, 
rules as to, 1549—1557, 2331. 


COMMUNITY OF OWNERSHIP, 
rules as to, 741—758. 
See also 731, 922, 1258, 1477, 2032, I. A. 131, I. A. 173, I. A. 181. 


COMPENSATION, 
general rules as to, 249-—255. 
in respect of damage caused by unlawful acts, 823—853. 


COMPONENT PART, 
essential, meaning of, 93. 
of land subject to usufruct, 1037, 1043, 1044. 
liability of, in respect of hypotheca, 1120—1122. 
a piece of land as, of another piece of land, 890. 
of a thing, 93—97, 946, 947, 953 ei seg. 


COMPROMISE, 
rules as to, 779, 782, 1822 (12). 


COMPULSORY AUCTION, 
provisions relating to, 753, 882, 1166, I. A. 1. 


COMPULSORY EDUCATION, 
State legislation as to, I. A. 135. 


COMPULSORY EXECUTION, 
provisions relating to, 135 et seg., 161, 184, 209, 216, 264, 268, 363, 401, 
456 et seg., 499, 771 et seq., 883, 1003, 1147, 1197, 1268, 1277, 1407, 
1971, 1984, 1990, 2115. 


INDEX. 609 


COMPULSORY MANAGEMENT, 
provisions relating to, 1197, I. A. 1, I. A. 60, I. A. 192. 


COMPULSORY PORTION, 
claims to, 2188, 2213. 
deprivation of, 23383—2338. See also 1611, 1621, 2294, 2345. 
general rules as to, 2303—2338. 
renunciation of, 1406 (1), 1453, 1643, 1822 (2), 2346. 
See also 312, 1369, 1505, 1511, 1972, 2079 et aog., 2271, 2281, 2289, 
I. A. 139, I. A. 216. 
CONDITION, 
general rules as to, 158—168. 
precedent, 158, 161, 308, 495, 652, 2070, 2108, 2177, 2313. 
subsequent, 158, 161, 2313. 


CONFLICT OF LAWS, 
rules as to, I. A. 7—31. 


CONFUSION, 
rules as to, 948 et seg., 2172. . 


CONJUGAL COMMUNITY, 
mutual rights and duties of spouses as to, 1353—1360. 


CONTINUED COMMUNITY OF GOODS. See Comuunrry or Goons. 


CONTRA BONOS MORES, 
compensation for damage caused by acts which are, 826. 
duty to return value of act which is, 817, 819. 
juristic acts which are, 138. 


CONTRACT, 
of alienation, 433 et seg., 445, 493. 
confirmation of, void, 141. 
entered into by minor, 108 e# seg. 
in favour of third party, 328. 


form prescribed for various kinds of, 125 et seq., 313, 618, 566, 761, 
1491 et aeq., 2033. 


general rules as to formation of, 145—156. 
mutual, 320 e¢ sez. 

obligations arising from, 305—361. 

plea of unperformed, 202. 

ratification of, 177 et seg., 182, 1396, 1829, 1902. 


CONTRACT OF INHERITANCE, 
rules as to, 2274—2302. See also 1941, I. A. 213, I. A. 214. 


CONTRACTUAL HEIR, 
meaning of term, 1941. See Conrract oF INHERITANCE. 


CONTRIBUTED PROPERTY, 
under community of income and profits, 1520— 1525. 
moveables, 1550—1554. 
under statutory matrimonial régime, 1363. 


CONTRIBUTION, 
as between co-sureties, 769. 
Ww. RR 
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CONTRIBUTORY DEFAULT, 
effect of, 254. 


CONVEYANCE BY AGREEMENT, 
provisions relating to, 449, 925, I. A. 143. 


CO-OWNERSHIP, 
rights over share of co-owner, 1066, 1095, 1106, 1114, 1258. 
rules as to, 947 et seg., 963, 1008—1011 ; see also 2172, I. A. 181, I. A. 181. 
See COMMUNITY OF OWNERSHIP. 


CORPORATION. See REGISTERED ABS00IATION. 


CO-SURETIES, 
rules as to, 769, 774, 776. 


CRIMINAL ACTS, 
effect of, 1565, 1680, 2335. 


CRIMINAL PROCEEDINGS instituted against a spouse or child, 
costs of, by whom borne, 1387 (2), 1416 (1), 1463 (1), 1536 (3), 1654. 


CURATORSHIP, 
gencral rules as to, 1909—1921. 


other provisions relating to, 1418 (5), 1425, 1428, 1628, 1629, 1676, 1751, 
1752, 1786 (8), 1794, 2201. 


CURRENCY, 
rule of interpretation as to, 244. 


CUSTODY OF CHILDREN. See Cans or Curiy’s PERSON AND PROPERTY. 


DAMAGES. See CoOMPENBATION. 


DATE, 
of birth, 187. 
rules as to reckoning of, 186—193. 


DEATH, 
date of, 18 et seq. 
presumption of, 18 et seq. 


DECLARATION OF DEATH, 
re-marriage in case of, 1348—1352. 
rules as to, 13—19, I. A. 9, I. A. 158—161. 


See also 1420, 1494, 1544 et seg., 1547 et seg., 1679, 1684, 1847, 1884, 
1885, 1921, 1974, 2031, 2252, 2370. 


DECLARATION OF INTENTION, 
made through agent, 164 et seq. 
made to an association, 28. 
of minors, 107. 
of persons under incapacity, 105. 
rules as to, 116—144. 


DEFAMATION, 
compensation in respect of damage caused by, 824. 
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DEFAULT, 

in case of contract for work, 633, 642—644. 

contributory, effect of, 254. 

interest for, 288 et seg., 301, 522, 1146. 

of lessor, 538. 

of master, 615. 

of payment of purchase price, 455. 

of person entitled to rescind, 354. 

wilfal, liability for, 276, 300, 521, 599, €80, 968, 823 et seq., 912. 
DEFAULT OF ACCEPTANOE, 

effect of, in case of mutual contract, 322, 324. 


DEFAULT OF CREDITOR, 
general rules as to, 293—304. 
See also 264, 372 et seq., 424 et seq., 429. 
DEFAULT OF DEBTOR, | 
general rules as to, 284—292, 839, 425, 775. 


DEFAULT OF PERFORMANCE, 

effect of, in case of mutual contract, 326 et seq. 
DEPOSIT, 

rules as to, 688— 700. 
DESCENT OF LAND, 

local rules as to, I. A. 67—69, I. A. 64. 
DESERTION, WILFUL, 

as a ground for divorce, 1567, 1570. 


DILATORY PLEAS, 
available to heirs, 2014—2017. 


DILIGENCE, 
what degree of, required from debtor, 276. 

depositary, 690. 
father, 1664. 
limited heir, 2131. 
partner, 708. 
spouse, 1359. 

DIRECTORATE, 


of associations, 26 et seg., 58 et seg., 67 et seq. 
of educational and charitable institutions, I. A. 136. 


DISCLOSURE, OATH OF, 
when required to be sworn, 259—261, 2006, 2028, 2057, I. A. 147. 


DISPOSING CAPACITY, 
rules as to, 104—115, I. A. 7, I. A. 1653—156. 


DISTRAINT. See Riaut or PLepes. 


DIVOROE, 
rules as to, 1564—1587, 1635, I. A. 17, I. A. 206. 


DOMESTIC SERVICE, 
State legislation as to, I. A. 96. 


RR2 
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DOMICILE, 
of creditors and debtors, 269 el seg., 772 et seg. 
general rules as to, 7—11, I. A. 24 et seg., I. A. 35, I. A. 157. 
See BEAT. 


DRAWEE AND DRAWER. See ORDER To Par on DELIVER. 


DRUNKENNESS, HABTTUAL, 
as a disqualification for membership of family council, 1865. 
office of guardian, 1780. 
effect of, on disposing capacity, 114. 
on the making and revocation of a will, 2229, 2253. 
as a ground for interdiction, 6 (3). 


DURESS. See Untawro.t THEREatTs. 


EARNEST, 
rules as to, 336—338. 


EMOLUMENTS, 
of child’s property, 1652. 
compensation for and surrender of, 292, 302, 347, 379, 818, 955, 986, 

987, 2020, 2023, 2184, 2379. 

of contributed property, 1383, 1384, 1525. 
distribution of, between partners, 745. 
meaning of term, 100. 
of objects subject to pledge, 1213, 1214. 
ownership of, in case of sale, 446, 487. 
prescription of claims in respect of, 224. 
of ward’s property, 1813. 


EMPHYTEUSIS, 
State legislation as to, I. A. 63. 


ESTATE, 
administration of, 1975-1992, 2012, 2017, 2205 ef seq. 
bankruptcy of, 1975—1992, 2060 (3). 
contract relating to estate of a still living third person, void, 312. 
creditors of, 1970—1974, 2058—2063, 2146, 2213, 2382. 
curatorship over, 1960 et seg., 2012, 2017. 
distribution of, 2046, 2047, 2056. 
inventory of, 1960, 2121, I. A. 140. 
liabilities of, 1967—2017, 2022, 2036, 2058 et seg., 2144 et seg., 2206, 
2378 ei seq. 


EXCEPTIO PLURIUM CONCUBENTIUM, 
rules as to, 1717. 


EXCHANGE, 
rule as to, 515. 


EXECUTORS, 
appointment of, 2197—2202. 
functions of, 2203—2210. 
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EXECUTORS—continued. 
relations between heirs and, 2211—2224. 
termination of office of, 2225—2228. 
See also 83, 2338, 2364, 2368. 


EXEMPTED GUARDIANSHIP, 
rules as to, 1852 et seq. 


EXERCISE OF RIGHTS, 
rules as to, 226—231. 


EXHEREDATIO. See Unworrutess To InHeERIT. 
EXTRAVAGANCE. See Propraariry. 


FAMILY COUNCIL, 
constitution and functions of, 1858—1881. 
See also 1791, 1905, I. A. 160, I. A. 210. 


FAMILY FIDEICOMMISSA, 
State legislation as to, I. A. 59. 


FAMILY PICTURES AND DOCUMENTS, 
ownership of, 2047, 2373. 


FIDUCIARY VENDOR, 
when allowed to purchase, 456—458. 


FINDER OF LOST THINGS, 
rights and duties of, 965—984. 


FISHING, 
State legislation as to, I. A. 69. 


FOUNDATION, 


provisions relating to, 80—88, 89. Sve also 45, 2043, I. A. 85, I. A. 91, 
. A. 138. 


FRAUD 
on the part of a contractor, 637. 
donor, 523, 524. 
lessor or lender, 540, 600. 
seller, 443, 463, 476 ei seq. 
as a ground for avoidance, 123, 318, 1334, 1337, 1599, 2339. 


FREEDOM, RIGHT OF, 
compensation for violation of, 823, 845, 847. 


FRUITS, 
acquisition of ownership of, 953—956, 1039. 
falling on neighbour’s land, rights as to, 911, 923. 
general rules as to, 100—102. 
meaning of term, 99. 
See also 585, 743, 998, 2020, 2038, 2184, I. A. 53. 


FUNERAL EXPENSES, 
by whom borne, 844, 1615, 1713, 1968, I. A. 42. 


FUNGIBLES, 
meaning of term, 91. 
rules as to, 607, 700, 706, 783. 
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GAMING TRANSACTIONS, 
rules as to, 762—764. 


GIFTS, 
acceptance of, 516. 
made subject to burdens, 525—527. 
made to juristic persons, I. A. 86. 
religious orders, I. A. 87. 
or by spouse, 1406, 1446, 1453, 1477, 1521, 1551, 1556, 1584. 
meaning of term, 516, 517. 
obligations of donor, 521—524. 
promised for the case where donee survives donor, 2301. 
promise of, 518—520, 2113. 
restitution and revocation of, 528, 534. 


GOOD (OR BAD) FAITH, 


rules as to, 926, 932—934, 936, 987, 955, 957, 990 et seg., 1007, 1208, 
1244, 2024. 


GUARANTEE. See Secunrry. 


GUARDIANSHIP OVER MINORS, 
acceptance and refusal of office of, 1785—1788. 
appointment of guardians, 1789—1791. 
duties of guardians on vacation of office, 1890—1894. 
establishment of, 1773—1775. 
functions of guardians, 1793—1836. 
selection of guardians, 1776—1784. 
termination of, 1882—1884. 
vacation of office by guardians, 1885—1889. 


GUARDIANSHIP OVER PERSONS OF FULL AGE, 
establishment of, 1896, 1897. 
interim, 1906—1908. 
rights and duties of guardians, 1901—1905. 
selection of guardians, 1898—1900. 


GUARDIANSHIP COURT, 
control of, as to acts of guardians, 1837—1848. 
as to exercise of parental power, 1629 ef seg., 1635 et seq., 
1639 et seq., 1653, 1662, 1665—1675, 1677, 1687 et seq. 


as to management of married women’s property, 1357 et seq., 
1379, 1402, 1447, 1451. 


judge of, ex officio president of family council, 1860 et seg. 
liability of, for breach of duty, 1674, 1848. 


HEALTH, 

danger to, 544, 618. 

injury to, 823, 833 ef seg., 836, 843, 845—847. 
HEIR, 


appointment of, 2087—2099, 2269 ef seq., 2278, 2280. 
claim of, against possessor of inheritance, 2018—2031. 
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HETR— continued. 
legal status of, 1942—2063. 
liability of, before disclaiming inheritance, 1959. 

for liabilities of estate, 1967—2031. 

meaning of term, 1922, 1923. 
plurality of, 2032—2057. 
single, rights of, State legislation as to, I. A. 64. 
uncertain or unknown, 1960, I. A. 140. 


See CERTIFICATE oF INHERITANCE; Luoarep Hem; ReEvERSIONARY 
Her ; Strarvrory Here; Svussrrrvrionat Herm. 


HERITABLE BUILDING RIGHT, 
rules as to, 1012—1017, I. A. 184. See also 916. 


HINNIES, 
sale of, rules as to, 481 ed seq. 


HIRING. See Onprvany Leases; ÜBSUFRUCTUARY LEABE. 


HOLOGRAPH WILL, 
rules as to, 2231 (2), 2248, 2269, 2267. 


HORSES, 
sale of, rules as to, 481 et seg. 


HOTCHPOT LIABILITY, 
as between heirs, 2050 et seg., 2095, 2316, 2372. 


HUSBAND, 
bankruptcy of, 1419, 1543, 1547. 
dissppearanoe of, I. A. 9. 
duty of, to furnish maintenance, 1351, 1361. 
liability of, for debts, 1530, 1535, 1536. 
as paterfamilias, 1354. 
ratification by, in respect of wife’s acts, 1395 ei seq. 
right of disposal and management of, in statutory matrimonial régimes, 
1363 et seq., 1373 et seq., 1443 et seq. 
voluntary transfer of management of property to, 1430. 
wife is agent of, in household affairs, 1357. 
See MATRIMoNIAL R£GImE ; Wire. 


HYPOTHECA, 
as security, 232, 238. 
cautionary, rules as to, 1184—1190. See also 238, 648, 1287, I. A. 91, 
I. A. 192 es seq. 
certificate of, rules as to, 896, 952, 1116, 1117, 1819, I. A. 192. 
collective, 1132. 
general ree as to, 1113—1190, 1198, I. A. 60, I. A. 91, I. A. 117, 
prescription of claim secured by, 223. 
transfer of claim secured by, effeot of, 401. 


ILLEGITIMATE CHILDREN, 
claim of maintenance of, against father, 1708 ei seq 
domicile of, 11. 
impediment to marriage with, 1310. 
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ILLEGITIMATE CHILDREN— continued. 
legal status of, 1705—1718. 
mother as guardian of, 1778, 1900. 
no relationship between father and, 1589. 
surname of, 1706. 
See LEGYTIMATION. 


IMMOVEABLES. See Lanp. 


IMPERIAL LAW, 
relation between the Civil Code and, I. A. 32—54. 


IMPOSSIBILITY, 
of fulfilment of object of a foundation, 87. 
of performance or delivery of things, effect of, 265, 275, 280—282, 287, 
292, 306—308, 323—325, 3:8, 347, 351, 425, 498, 501, 652, 815, 818, 
848, 2023, 2171 et seg., 2196, 2375. 
INCORPORATION OF THINGS, 
rules as to, 946 et seg., 997, 2172. 


INDIRECT POSSESSION, 
meaning of term, 868. 
rules as to, 869—871, 930, 1006. 


INDORSEMENT, 
rules as to instruments transferable by, 1187 et seg., 1270, 1292, 1294 
et seq., 1822 (9). 
INFANTS. See Mmons. 


INHERITANCE, 
acceptance and disclaimer of, 1942 et seg. See also 517, 1406, 1453, 1643, 
1822 (2). 
accrual of, 1922. 
claims of heir against possessor of, 2018—2031. 
devolution of, 1942. 
forfeiture of right to. See UNWORTHINESS To INHERIT. 
meaning of term, 1922. 
renunciation of, 2310, 2316, 2346—2352. See also 1617, I. A. 217. 
sale of undivided share in, 2033—2037. 
as separate property, 1413, 1461. 
usufruot of, 1089. 


INNKEEPERS, 

prescription of claims of, 196 (4). 

rules a8 to liability of, 701—704. 
INSANITY, 

as a ground for divorce, 1478, 1569, 1583. 

interdiction, 6, 104, I. A. 155. 

INSPECTION, RIGHT OF, 

of things and documents, rules as to, 809—811. 


INSTRUMENT TO BEARER, 
acquisition of ownership of, 935, 1006 e¢ seg. 
general rules as to, 793—808, I. A. 177. 
pledge of, 1293. 
usufruct of, 1081 —1084. 
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INSTRUMENT TO ORDER, 
usufruct of, 1081—1084, 1362, 1381, 1392, 1646. 
as security, 234, 


INSURANCE, 
against accident, 616, 1045 et seq. 
of contributed property, 1385. 
life, 330. 
of objects subject to hypotheca, 1127 et seq. 
State legislation as to, I. A. 75. 
of things subject to usufruct, 1045 et seq. 


INTENTION. See DECLARATION or INTENTION. 


INTERDICTION, 
effects of, 104, 114, 1418, 1428, 1468, 1495, 1780, 1865, 1885, 2229 ei seq., 
2263. 
establishment of guardianship in consequence of, 1896 ef seg., 1906. 
grounds for, 6. 
revocation of, 6, 1425. 
See also I. A. 8, I. A. 155, I. A. 156. 


INTEREST, 
compound, rule as to, 248. 
for default of oreditor, 301. 

debtor, 288, 289. 

interim, 272, 813. 
prescription of claim to, 197, 223, 224. 
at a rate exceeding six per cent., 247. 
in respect of cost of action, 291. 
statutory rate of, 246. 


INTERIM GUARDIANSHIP, 
rules as to, 1906—1908. See also 114 et seq., 1781 (1). 


INTERPRETATION, 
of declarations of intention and contracts, 133, 154—157. 
of testamentary dispositions, 2066 et seqg., 2084. 


INTOXICATION, 
effect of, on liability, 827. 


INVENTORY, 
duty to furnish, extent of, 260. 
of estate, rules as to, 1960, 2121, 2215, 2314. 
spouse’s duty to draw up, of contributed property, 1372, 1528. 
usufructuary’s duty to furnish, 1035. 


INVESTMENT OF WARD’S MONEY, 
rules as to, 1806—1811, 1852, I. A. 99. 


ISLAND, 
newly formed, ownership of, I. A, 66, 
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JOINT CREDITORS AND DEBTORS, 
rules as to, 420—432. 
Ses also 42, 53, 755, 769, 830, 840, 1108, 1388, 1480, 1530, 1833, 
2068, 2151, 2219. 


JOINT LEGACY, 
rule as to, 2158. 


JOINT SHARE 
in an inheritance, 2093. 


JOINT WILL OF SPOUSES, 
rules as to, 2265—2273, 2292, I. A. 214. 


JUDICIAL SEPARATION, 
effects of, 1576, 1586, 1587, I. A. 202, I. A. 206. 
grounds for, 1575, I. A. 201. 


JURISTIC ACT, 
of aliens, I.-A. 7. 
concealed, effect of, 117. 
of father, 1643. 
general rules as to, 104—185. 
of married women, 1398 et seg., 1406, 1624, 1532. 
prohibited, 134, 309, 344, 817, 819. 
unilateral, of minors, 111. 
of ward, 1795, 1822 (1). 


JURISTIO PERSONS, 
rales as to, 21—89, I. A. 86, I. A. 163, I. A. 166. 
See also 1061, 2044, 2101, 2105 et seg., 2109, 2163. 


LAND, 
acquisition and loss of ownership of, 925—928. 
See also 313, I. A. 88, I. A. 127, I. A. 129, I. A. 142 ei seg. 
component parts of, 94—96. 
See also 890, 946. 
ordinary lease of, 537, 551, 556, 559 et seg., 565 ed seg., 571 et seg. 
ownership of, 905 et seg., 1009. 
possession of, 303, 859, 867, 998. 
rights over, rules as to, 873—902. 
sale of, 416, 435 et seg., 444446, 449, 468, 477, 603, 509 et seg. 
usufructuary lease of, 582 ef seg. 


LAND CHARGE, 
certificate of, 896, 952, 1195. 
provisions relating to, 1191—1198, I. A. 53, I. A. 60, I. A. 117 et aeg., 


I. A. 196. 
LANDLORD AND TENANT. See Onprvany Lease; Usvrrucrvarny 


LAND REGISTER, 
method of keeping, I. A. 186. 
objection to correctness of, registration of, 899, 902. 
presumption of correctness of, 891. 


ree 
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LAND REGISTER—continued. 
public faith of, 892, 893. 
rectification of, 894—898. 
registration of caution in, 883 ot seq. See also 439, 1098, 1179, 1971. 


| LAPSE OF TIME. See PRESCRIPTION ; Usvoarion. 


LATERAL SUPPORT, 
right to, 909. 


LEASE. See Onpınary Lease; ÜSUFRUCTUARY Leases. 


LEGACY, 
avoidance of, 2345. 
contract relating to, effect of, 312. 
devolution of, 2176. 
disclaimer of legacy, not a gift, 517. 
general rules as to, 2147—2191. 
lapse of, effeot of, 2372. . 
meaning of term, 1939. 
reduction of, 2318, 2320. 
renunciation of, 2352. 


LEGITIM. See Comrutsory PoRTIon. 


LEGITIMACY 
of children, rules as to, 1591—1600, I. A. 18, I. A. 207, I. A. 209. 


LEGITIMATION, 
by declaration, 1723 et seq. 
by subsequent marriage of parents, 1719 ei seg., I. A. 22, I. A. 209. 


LETTING AND HIRING. See Orpınary Lease; ÜsUrRUOTUARY Lease. 
LIBEL. See DEFAMATION. 


LIEN, 
general rules as to, 273 ef seq. 


LIMITATION OF ACTION. See Presorretion. 
LIMITATION OF DISPOSING CAPACITY. See Disposına Caracırr. 


LIMITATION OF LIABILITY, 
right of heir to, 1975 et seq. 


LIMITATION OF TIME, 
- rules as to, 158—163. 


LIMITED HEIR, 
rules as to, 2105 et seg. See also REVERSIONARY Hem. 


LIMITED PERSONAL SERVITUDE, 
rules as to, 1090—1093. 


LOAN FOR CONSUMPTION, 
rules as to, 607—610. 


LOAN FOR USE, 
rales as to, 598—606. 
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LODGMENT, 
as a means of discharging an obligation, 372—386. 


LOTTERY TICKETS, 
contract relating to, when binding, 763. 
prescription of claims arising from sale of, 196 (5). 


MAINTENANCE, 
of children, 1585, 1656, 1666, 1703, 1738 et seq., 1765 et seq. 
of illegitimate children, 1708 ef seg., I. A. 21, I. A. 208. 
right to, as between relatives by blood, 1601—1615. 


as between spouses, 1345, 1361 et seg., 1360 et seg., 1578—1583, 
.A.199. 


wife’s duty to furnish, 1386, 1534. 


MAJORITY, 
rules as to, 2, 3—5, 1847, I. A. 7, I. A. 153 et seq. 


MANAGEMENT OF AFFAIRS WITHOUT MANDATE, 
rules as to, 677—687. 


MANDATE, 
management of affaira without, 677— 687. 
rules as to, 662—676. 


MARRIAGE, 
conclusion of, 1303—1322, 1847, I. A. 13, I. A. 40, I. A. 46. 
dissolution of, 1348, 1609, 1564—1687, 1635, I. A. 17, I. A. 206. 
effect of, on personal relations of spouses inter se, 1353 ef seg. 
impediments to, 1309 et seq. 
nullity of, 1323 et seq. 
promise of. See BETROTHAL. 
voidability of, 1330. 
See Marnrmromtat B£GIes. 


MARRIAGE BROKERAGE, 
rule as to, 656. 


MARRIAGE CONTRACT, 
form of, 1434. 
general rules as to, 1432—1436, I. A. 15, I. A. 200. 
registration of, 1435, 1436, 1558—1563. 


MARRIAGE PROPERTY REGISTER, 
effect of entry in, 1435. 
rules as to, 1568—1563. 


MARRIED WOMEN. See Wire. 
MASTER AND SERVANT. See BERVIOE. 


MATRIMONIAL REGIMES, 
conflict of laws as to, I. A. 15, I. A. 16, I. A. 200. 
contractual, rules as to, 1432—1563. 
statutory, rules as to, 1363—1431. 


See Commontry or Goons; Comuunrry or Income anp Prorrrs; 
or MovEABLES; Husspanp; Wire. 
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MINERALS, 
ownership of, I. A. 67, I. A. 68. 


MINES, 
provisions relating to, 1038, 2123. 


MINORS, 
disposing capacity of, 106—113. 
liability of, for unlawful acts, 828, 832. 


MISREPRESENTATION, FRAUDULENT. See Fravp. 


MISTAKE, 
effect of, on acceptance of inheritance, 1949. 
on juristic acts, 119. 
on management of affairs, 686. 
on self-help, 231. 
on testamentary dispositions, 2078, 2080. 
as a ground for avoidance of marriage, 1332 e¢ seg., 1346. 


MORTGAGE. See Hyrorneca. 


MULES, 
sale of, rules as to, 481 et seg. 


MUTUAL CONTRACTS, 
rules as to, 320—327. 


NAME, 
of adopted children, 1768. 
of divorced wife, 1577. 
of illegitimate children, 1706. 
of legitimate children, 1616. 
of legitimated children, 1719, 1736. 
right to use of, 12. 
unauthorized use of, liability in respect of, 12. 
of wife, 1355. 


NASCITURUS. See CHILD en ventre sa möre. 


NATIONALITY, 
provisions relating to, 1827, 1847, I. A. 7, I. A. 10, I. A. 29, I. A. 41. 


NATURAL PERSONS, 
rules as to, 1—20. 


NEGLIGENCE, 
contributory, effect of, 254. 


liability for, 276, 277, 287, 300, 460, 521, 539, 599, 617, 680, 823, 839, 
851, 912, 932, 968, 1980. 


what constitutes, 276. 


NEIGHBOUR’S RIGHTS, 
rules as to, 906—924, I. A. 124. 


NOBILITY, 
rights of, I. A. 67, I. A. 58. 
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OBJECTION, 
entry of, in land register, effect of, 899 et seg., 927, 1139 et seg. 
ship register, effect of, 1263. 


OBLIGATION TO BEARER, 
rules as to, 793—808. Ses also 248 et a0g., 1187 et seg., 1195, 1270, 
1822 (9), I. A. 100 et seg., I. A. 174, I. A. 176 et seg. 


OFFER, 
binding nature of, 145 et seq. 


OFFICIALS, PUBLIC, 
special rules as to liability of, 839, 841, I. A. 77, I. A. 80. 


ORDER TO PAY OR DELIVER, 
rules as to, 783—792. 


ORDINARY LEASE, 
contract of, entered into by guardian, 1822 (5), 1902. 
rent, 197 et seg., 651 ef seg., 573, 1123. 
rules as to, 635—580. See also 1056, 1428, 1668, 2135, I. A. 93, I. A. 
171 et seg., I. A. 188. 


OUTFIT, 
parent’s duty to furnish, to daughter, 1620 —1623. 


OWNERLESS THINGS, 
rules as to, 958 et seq. 


OWNERSHIP, 
extent of right of, 903—924. 
of immoveables, how acquired and lost, 925—928, 313, 416 ef seg., 873 
et seg., 900, 1017. 
of moveables, how acquired and lost, 929—984, 1381. 
of pledged things, 1229. 
protection of rights of, 985—1007. 
reservation of ownership in case of sale, 455. 
transfer of ownership in case of sale, 433. 
violation of right of, 828, 829. 
See COMMUNITY oF OWNERSHIP ; Co-OWNERSHIP. 


PARENTAL POWER, 
general rule as to, 1626. 
of mother over illegitimate child, 1707. 
when exercisable by father, 1627— 1683. 
exercisable by mother, 1684—1698. 
forfeited, 1680. 
suspended, 1678 ei seg. 


PARTNERSHIP, 
rules as to, 54, 705—740, I. A. 10. 


PATERNITY, 
acknowledgment of, 1598 et seq. 
presumption as to, 1692, 1717. 
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PAWNBROKERS, 


State legislation as to, I. A. 94. 


PENALTY, STIPULATED, 


effect of, on betrothal, 1297. 
liability of pledged object for, 1210. 
rules as to, 389—345. 


PERFORMANCE, 


contemporaneous, 274, 322. 

duty to effect, 241 et seg. 

place of, 269, 270. 

promise of, in favour of third party, 328—335. 
time of, 193, 271, 272, 296, 299. 


PERIODS OF TIME, 


rules as to reckoning of, 186—193. 


PERPETUAL CHARGE, 


division of land of person entitled to, 1109. 

extinotion of, 875. 

in favour of the State or of a publio institution, I. A. 114, I. A. 115, 
I. A. 121. 

forfeiture of, by public summons, 1112. 

how created, 873. 

meaning of term, 1106—1107. 

non-transferability of, 1110, 1111. 

partition of, in case of partition of land subject to, I. A. 120. 

personal liability of owner, 1108. 

State legialation as to, I. A. 113, I. A. 115, I. A. 116. 


PERSONAL SERVITUDE. See Lucrten Persona SERVITUDE. 


PETITIO HEREDITATIS, 


rules as to, 2018 4? seg. 


PLEDGE. See Riaut or Prevae. 
POSSESSION, 


acquisition of, 854, 855, 857. 
ownership through possession, 929. 

defective, 858, 861 et seq. 
former law relating to protection of possession remains in force, I. A. 

191. 
indirect, 868--871, 930, 1006. 
joint, 866, 1081, 1206. 
loss of, 856. 
of moveables, as a presumption of ownership, 1006. 
proprietary, 836, 872, 900, 927, 937945, 965, 968. 
protection against unlawful interference with, 858—867. 
temporary provisions relating to, I. A. 180. 


POSSESSOR AND OWNER, 


mutual rights and liabilities of, 985—1007. 
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POSSESSOR OF INHERITANCE, 
duty of, to hand over estate to true heir, 2018—2031. 
usucapion by, available in favour of true heir, 944. 


PRE-EMPTION, 
co-heir’s right of, 2034 et seq. 


personal right of, 504—514. 
real right of, 1094—1104. 


PREFERENTIAL LEGACY, 
rules as to, 2110, 2150, 2373. 


PRESCRIPTION, 

of accessory claims, 224. 

beginning of, 198—201. 

claims not subject to, 758, 898, 902, 924. 

of claims recognized by act of parties or established by judicial decree, 
218—220. 

effect of, 222. 

exclusion of, 225. 

of hypothecary claims, 223. 

interruption of, 208—217, 477. 

periods of, 195—197. 

of special claims, 477 et seg., 490, 532, 558, 606, 638 et sog., 786, 801, 
804, 821, 852, 864, 977, 1002, 1028, 1057, 1226, 1302, 1623, 1715, 
2287, 2332, 

suspension of, 202—207, 477, 639, 802. 

what rights subject to, 194. 

See also I. A. 169. 


PRINCELY FAMILIES, 
privileges of, I. A. 67, I. A. 68. 


PRIORITY, 
of pledges on moveables, 1209, 1261, I. A. 184. 
of rights over land, 879—881, 883, 1151, 1165, I. A. 118, I. A. 189 
See also 914. 


PRIVILEGED PROPERTY 
of children, rules as to, 1650, 1661. 


PROBATE COURT, 
oertificate of inheritance issued by, 2353. 
determination of inventory period by, 1994, 1996, 1999. 
precautionary measures taken by, 1960 et seg. 
State legislation as to, I. A. 140, I. A. 147. 


PRODIGALITY, 
as a ground for exheredatio, 2338. 
effect of, on disposing capacity, 6, 114, I. A. 156. 


PRODUCTION OF THINGS OR DOCUMENTS, 
rules as to, 809—811. 


PROMISE OF DEBT, 
rules as to, 518, 780, 782, 2301. 
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PROMISE OF MARRIAGE. Sce BETROTHAL. 


PROPRIETARY POSSESSION, 
rules as to, 836, 872, 900, 927, 937—945, 955, 958. 


PURCHASE OF INHERITANCE, 
rules as to, 2371—2386. 


RAILWAY OWNERS, 
Imperial Act relating to liability of, I. A. 42. 
prescription of claims of, 196 (3). 
State legislation as to liability of, I. A. 105, 125. 


RATIFICATION, 

of foundations, 80—83. 

general rules as to, 182—185. See also 108 et seg., 177 et seq., 415, 416, 
684. 

by Guardianship Court, when necessary, 1336 ef seg., 1484, 1643, 1690, 
1729, 1809, 1819, 1829, 2275, 2347. 

by spouse in respect of juristio acts relating to contributed property, 
1396, 1448. 


REAL SERVITUDE. See Servrrupe. 


RECEIPT, 
rules as to, 368—371. 


REGISTER OF ASSOCIATIONS, 
rules as to, 21, 55, 79. 


REGISTERED ASSOCIATION, 
rules as to, 55—79. 


REGISTERED SHIPS. See Suıms. 
REGISTRATION OF TITLE. See Lann Register. 


RELATIONSHIP, 
by blood, reckoning of degree of, 1589. 


by marriage, reckoning of degree of, 1590. 


RELEASE, 
as a mode of extinguishing an obligation, 397. 


RELIGIOUS OBLIGATIONS 
as to marriage, 1588. 


RE-MARRIAGE, 
in case of declaration of death, 1348—1352. 
of divorced spouse, 1679, 1581. 
when permissible, 1313, 1314. | 
See also 1600, 1669, 1697, 1845, I. A. 159. 


WwW. 858 


~ 
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REMOVAL, RIGHT OF (jus tollendi), 
extent of, 258. 
when exercisable, 500, 547, 601, 951, 997, 1049, 1057, 1216, 2125, 2172. 
See also SELF-HELP. 


REPRISAL, RIGHT OF, 
when exercisable against aliens, I. A. 31. 


RE-PURCHASE, 
rules as to, 497—503. 


RESCISSION, 
general rules as to, 346— 361. 


RESTITUTION OF CONJUGAL COMMUNITY, 
rule as to, 1587. 


REVERSIONARY HEIR, 
rules as to, 2100—2146. 
See also 1913, 2222, 2269, 2280, 2306, 2340, 2363, 2373 


REWARD, PROMISE OF, 
rules as to, 667—661. 


RIGHT OF PLEDGE, 

extinction of, 1250. 

innkeeper’s and lessor’s statutory, 559—563, 585, 590, 647, 704, 1267, 
I. A. 188. See also 223, 233, 401, 439. 

over immoveables. See Hrrorneca; Lanp CHARGE; ANNUITY CHARGE, 
I. A. 192—196. 

over moveables, 1204—1272. 

over rights, 1273—1296. See also 233. 

over ships, 1269—1272. 

in case of suretyship, 772, 776. 

transfer of, 1250. 


RIGHT OF WAY. See Way or Nxcessrry. 


RIVER BED, 
ownersbip of dry, I. A. 65. 


ROOTS AND BRANCHES, 
owner’s right in respect of, projecting from neighbour’s land, 910. 


ROYAL PREROGATIVES, 
State legislation as to, I. A. 73. 


SALE, 
according to sample, 494. 
of animals, 481—492. 
on approval, 495 et seq. 
of claims, 437, 438. 
cost of conveyance and registration, 449. 
delivery, 448. 
delay of payment of purchase price, 454. 
of immoveables, 313, 314, 485, 436, 468. 
of inheritance, 2371 et seq. 
interest on purchase price, 452. 
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SALE—continued. 
meaning of term, 433. 
outlay incurred by seller, rule as to, 450. 
passing of risk on, 446, 447. 
prescription of claims arising from, 477—479. 
purchaser's claim to compensation, 463. 
right to cancel, 462 et seg. 
reduce purchase price, 462, 472 et seq. 
relation between contract for work and, 661. 
ordinary lease and, 671—579. 
reservation of ownership on, 455. 
seller’s duty in respect of defeota of quality, 459—480. 
of title, 434 e£ seg. 


SALE OF PLEDGED OBJECTS, 
rules as to, 457 ef seg., 461, 1003, 1228 et seg., 1283—1248. 


SEAT, 
of associations, 23 et seq., 55, 57. 
of foundations, 80. 


SECURITY, 
rules as to the giving of, 232—240. 


SEDUCTION, 
compensation for, 825, 847, 1300. 


SELF-DEFENCE, 
rules as to, 226—231, 859 et seq. 


SELF-HELP, 
rules as to, 226—231, 561, 859 et seq. 


SEPARATE PROPERTY, 
when husband not entitled to have, 1565. 
of wife, rules as to, 1365— 1371. See also 1413 et seg., 1425, 1440 et seq., 
1461 et seg., 1486, 1526, 1548. 
See Comaomtry oF Goons; COMMUNITY OF INCOME anv Prorits; 
COMMUNITY oF MOVRABLES,. 


SEPARATION OF GOODS, 
rules as to, 1426—1431, 1436, 1441, 1470, 1545, 1587. 


SERVICE, CONTRACT FOR, 
broker’s fee in respect of, 655. 
certificate as to servant’s character, 630, I. A. 95. 
entered into by minors, 113. 
by ward, 1822 (7), 1827. 
by wife, 1358. 
relation between mandate and, 675. 
rules as to, 611—630, I. A. 171. 


SERVITUDE, 
infringement of, by overlapping building, 916. 
limited personal, 1090—1098, I. A. 113—115, I. A. 128. 
real, 1018—1029, I. A. 184, I. A. 187, I. A. 191. 


ss2 
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SET-OFF, 
of claim to compensation, 479, 490. 
rent, 654, 575. 
general rules as to, 387—396. 
interruption of prescription by, 209 (3), 215. 


SHEEP, 
sale of, rules as to, 481 et seg. 


SHIP REGISTER. See Surrs. 


SHIPS, 
sale of, 435. 
right of pledge over, 12569—1272. 


SINGLE HEIR, 
State legislation as to right of, I. A. 64. 


SPORTING RIGHTS, 
liability of persons exercising, 835, I. A. 71. 
State legislation as to, I. A. 69, I. A. 70, I. A. 71. 


STATE LAW, 
relation between Civil Code and, I. A. 65—152. 


STATUTORY AGENT, 
rules as to, 107, 278, 1336, 1487, 2347. 


STATUTORY HEIR, 
rules as to, 312, 1924—1936, I. A. 138, I. A. 139, 2066, 2104 et seg., 
2149. 


STOLEN THINGS, 
rules as to ownership of, 794, 935, 1006, 1007. 


SUBSTITUTIONAL HEIR, 
rales as to, 2051, 2096—2099, 2102, 2190. 


SUPERVISING GUARDIAN, 
duties of, 1799, 1802, 1809—1818. 
remuneration of, 1836. 
selection of, 1792. 
termination of office of, 1895. 
when appointed, 1792. 


SUPPLEMENTARY GUARDIAN, 
rules as to, 1687—1695, I. A. 41, I. A. 156. 


SURETY, 
lessor of land let on ordinary lease, liable as, 571. 
defences open to, 202, 768 ef seg. 
discharge of, 776—778. 
in case of assumption of debt, 418. 
extent of liability of, 767. 
form of contract of suretyship, 765, 766. 
guardian as, on behalf of ward, 1822 (10). 
in respect of mandatum erediti, 778. 


— 
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SURETY —continued. 
remedies of, against co-sureties, 769, 774, 776. 
principal debtor, 775. 
transfer of suretyship in case of transfer of claim, 401. 


SWINE, 
sale of, rules as to, 481 et seq. 


TESTAMENT. See Wr. 


TESTAMENTARY BURDEN, 
general rules as to, 2192—2196, 
liabilities arising from, deemed to be liabilities of the estate, 1967. 
meaning of term, 1940. 
See further, 1972, 1974, 1991 et seg., 2081, 2095, 2186, 2278 et seq., 
2291, 2318, 2322, 2372. 


TESTAMENTARY CAPACITY, 
rules as to, 2229, 2230, 2238, 2243, 2247. 


TESTAMENTARY DISPOSITION, 
appointment or exclusion of guardian by, 1777, 1782, 1856, 1868. 
avoidance of, 2078—2083. 
duty of executor to carry out, 2203. 
effect of, on matrimonial régime, 1369, 1509, 1511—1516. 
meaning of term, 1937. 
rules of interpretation as to, 2084. 
See also CONTRAOT oF INHERITANOE ; WILL. 


THINGS, 
accessories of, 97, 98. 
consumable, what are, 92. 
essential component parts of, what are, 93—96. 
fruits of, what are, 99. 
fungible, what are, 91. 
meaning of term, 90. 
THIRD PARTY, 
contract relating to estate of existing, void, 312. 
determination by, in respect of testamentary disposition, 2048, 2065, 
2151, 2153 of seg., 2193, 2198. 
determination of performance by, 317—319. 
performance by, 267, 268, 822.. 
or contract in favour of, 328—335, 362, 2076. 
rights of, 499, 577 et seq., 846, 876 ef seg., 936, 945, 949, 1287, 1245. 


THREATS. See Untawro.u THreats. 


TIME, 
limitation of, rules as to, 158—163. 
periods of, how computed, 186—193. 
TORTS. See Untawron Aor. 


TREASURE-TROVE, 
rights as to, 984, 1040. 


630 INDEX. 


TREASURY, 
right of appropriation and right of inheritance of, 45, 928, I. A. 129, 
981, 983, 1936, 1942, 1964, 1966, 2011, 2104, 2149, I. A. 139. See 
alzo 89, I. A. 91. 


UNJUSTIFIED BENEFITS, 
duty to return, when arises, 812—817. 
extent of duty to return, 818—822. 
special in which rules as to, applicable, 323, 327, 516, 527, 531, 
643, 682, 684, 852, 951, 977, 988, 1301, 1455, 1973, 2021, 2196, 2287, 
2329. 


UNLAWFUL ACT, 
extent of liability for, 842-851. 
liability for, done by animals, 833—836. 
of another, 831, 832. 
caused by collapse of building, 836—838. 
one’s own, 823-830. 
non-performance of official duty as, 839—841. 
prescription of olaim arising from, 852, 853. 
UNLAWFUL INTERFERENCE WITH POSSESSION, 
protection against, 858—865, 869, 992, 2025. 
UNLAWFUL THREATS, EFFECT OF, 
on conclusion of marriage, 1335, 1346, 1704. 
on declaration of intention, 123, 124, 318. 
on the making of testamentary dispositions, 2078, 2339 (3). 
UNWORTHINESS TO INHERIT, 
rules as to, 1506, 2310, 23392345. 


USUCAPION, 
as to immoyeables, 900, I. A. 189, 927. 
moveables, 937—945, I. A. 185. 
rights over land, 900. 
usufruct of moveables, 1033. 
when not available in favour of possessor of inheritance, 2026. 


USUFRUCT, 
of father over child’s property, 1649 et seg., 1894, 1435, 1678, 1686. 
of husband over wife's property, 1363—1365, 1373 et seq. 
of an inheritance, 1089. 
nature of, 1030, 
of a person’s entire property, 1085—1088. 
of rights, 1068—1084. 
of things, 1030—1067. 
See also 310 et 20g., 1652, I. A. 186. 
USUFRUCTUARY LEASE, 
general rules as to, 681—597. 
other provisions relating to, 197, 868, 1056, 1123 et seg., 1423, 1663, 
1822 (4), 1902, 2185, I. A. 171, I. A. 172, 


USURY, 


Act, repealed, I. A. 47. 
prohibited, 138, 246. 
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VIS MAJOR, 
rules as to, 203, 701, 1996. 


VOID AND VOIDABLE MARRIAGES, 
rules as to, 1323—1347. 


VOLUNTARY SERVICE. See MANAGEMENT or AFFAIRS WITHOUT 


MANDATE. 


WAGERING AGREEMENTS. See Bermic Transactions; Gaxıma 


TRANSACTIONS. 


WARRANTY, 
of quality, seller’s duty to give, 459—480. 
of title, seller’s duty to give, 434 et seq. 


WAY OF NECESSITY, 
rules as to, 917, 918, I. A. 128. 


WIFE, 

domicile of, 10. 

as guardian, 1887, 1900. 

legal status of, 1356, 1357, 1360, 1460, I. A. 9, I. A. 60, I. A. 97. 
See also Huspann; Maremontmat Réonuces. 


WILFUL DEFAULT, 
liability for, 276, 300, 521, 599, 617, 680, 823 of seg., 912, 968. 


WILL, 
general rules as to, 2064— 2086. 
joint, of spouses, 2265—2273. 
making and revocation of, 2229 et seg. 
of minors and interdicted persons, 2229 et seq. 
opening and publication of, 2260—2264. 


WORK, CONTRACT FOR, 
assumption of risk in, 644—646. 
contractor’s right of pledge, 647, 648. 
duties of contractor, 633—639. 
duties of employer, 640—643. 
employer’s right to terminate, 650. 
excess of estimated cost, rules as to, 650. 
nature of, 631. 
relation between sale and, 651. 
remuneration, rules as to, 632. 


WRITING, 
requisites of, 125, 126, 127. 


when required, 81, 368, 416, 566, 761, 766, 780—782, 783, 784, 792, 
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trator, and the Law of Submissions and Awards. Ninth Edition. By EDWARD 
POLLOCK, an Official Referee of the Supreme Court, and H. W. POLLOCK, 
Barrister-at-Law. Royal 8vo. 1906. Price ll. 10s. cloth. 


Williams’ Law of Executors and Administrators.— Tenth 
Edition. By the Rrexr How. SIR ROLAND VAUGHAN WILLIAMS, a Lord 
Justice of Appeal, and ARTHUR ROBERT INGPEN, K.O. Two Vols. Royal 8vo. 
1905. Price 4i. cloth. an . 

Powles and Oakley on Probate.— fourth Eaition- With a 


full collection of Forms. PartI.: Tue Law. By L. D. POWLES, Barrister-at-Law, 
District Probate istrar for Norwich. Part II.: Tue Praorice. CONTENTIOUS 
Practics. By W. M. F. WATERTON, Barrister-at-Law, of the Probate Registry, 
Somerset House. NON-CONTENTIOUS Praorice. By E. LOVELL MANSB GE, 
of the Probate Registry, Somerset House. Jemy 8ro. 1906. Price 11. 10s. cloth. 
Harris’ Hints on Advocacy.—By Ricuarp Harris, K.C. 


Thirteenth Edition. Royal 12mo. 1906. Price is. 6d. cloth. . 
The Pocket Law Lexicon. —Explaining Technical Words, 


Phrases and Maxims of the English, Scotch and Roman Law. Fourth Edition. By 
JOSEPH E. MORRIS, Barrister-at-Law. Feap. Beo. 1905. Price 6s. 6d. cloth. 


Pollock’s Digest of the Law of Partnership. — Lighth 
Edition. With an Appendix of Forms. By Sm FREDERICK POLLOCK, Bart., 
Barrister-at-Law. Demy 8ro. 1906. Price 10s. cloth. 

Spencer’s Agricultural Holdings (England) Acts, 1883— 
1500, with Explanatory Notes. Third Edition. By AUBREY J. SPENCER, 
Barrister-at-Law. Demy Seo. 1906. Price 7s. 6d. cloth. 

Stroud’s Dictionary of Words and Phrases Judicially 
Interpreted; to which has been added Statutory Definitions.— Second Edition. B 
F. STROUD, Barrister-at-Law. In 3 Vols. Royal 8ro. 1908. Price 41. 4s. cloth. 

Odgers on Libel and Slander.— Fourth Edition. B 3y 
W. BLAKE ODGERS, LL.D., K.C., and J. BROMLEY EAMES, Barrister- 

Law. Royal 8vo. 1905. Price 11. 12s. eloth. 

Odgers’ Principles of Pleading and Practice. — Sizth 
Edition. By W. BLAKE ODGERS, LL.D., K.C., Recorder of Plymouth, Author 
of A Digest of the Law of Libel and Slander.”” Demy 805. 1906. Price 12s. 64. | 
oloth. 

Eustace’s Practical Hints on Pleading.—By Aırx. ANDER- | 
SON EUSTACE, Barrister-at-Law. Demy 8ro. 1907. , Price bs. eloth. , t 

Chambers’ Handbook for Public Meetings.— Third Edit. | 
By GEO. F. CHAMBERS, Barrister-at-Law. Royal 12mo. 1907. Price, net, | 


&% 28. 6d. cloth. 2 
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“ STEVENS AND SONS, LIMITED, 119 & 120, CHANCERY LANE, LONDON. ® 








THE GREATEST WORK IN LEGAL LITERATURE. 
(=e KINC’S BENCH SERIES now commencing. 


THE ENGLISH REPORTS, 


1878 to 1865. 


| FULL VERBATIM REPRINT ANNOTATED. 














CONSULTATIVE COMMITTEE : [Great Britain ; 
‘The Right Hon. Tum Eat or Hazanunr, lately Lord High Chancellor of 
| ‘The Right Hon. Loup Atvensrons, Lord Chief Justice of England ; 
‘The Right Hon. Lozn Cotzmxs, a Lord of Appeal in Ordinary ; 
Sir R. B, Fonzar, K.C., lately Attorney-General. 


Forzowma on the complete re-issue in 71 volumes of the House of Lords, 
Council, Chancery, Rolls Court and Vice-Chancellors Reporte, the KING’S BENCH 
SERIES is now in course of publication, and may be subscribed for . 
‘This series is perhaps the most important of all the reports prior to 1865. A 
complete set of the originals from Bellewe, 1378-1400, down to and including Best 
| and Smith, 1861-1866, with all the collateral reporters, extends to no fewer than 
250 volames of all sizes and styles of printing. These are very costly, and would 
almost require a separate room for their accommodation. Subscribers will have 
the privilege of possessing a complete annotated reprint of all of these invaluable 
reports in about 40 uniform volumes in a modern and much more legible style of 
type, at a cost of 308. per volume. 
‘The reports will be reprinted in strictly chronological order, and as the original 
pagination and machinery of reference will be maintained, references from text-books 
and digests will be found even more easily than in the originals. 





NOW ISSUED. 
HOUSE OF LORDS (1694 to 1866), complete in 
1l vols. royal 8vo. Price net, half bound, £22. 


PRIVY COUNCIL (including Indian Appeals) (1809 to 
1872), complete in 9 vols. Price net, half bound, £18:10s. 
CHANCERY (including Collateral Reports) (1557 to 
1866), complete in 27 vols. Price net, half bound, £40: 10s, 
ROLLS COURT (1829 to 1866), complete in 8 vols. 

















Price net, half bound, £12. 
VICE-CHANCELLORS (1815 to 1865), complete in 
16 vols. Price net, half bound, £24. 


The Volumes are not sold separately. 
Full particulars sont on application to— 


We STEVENS & SONS, Ld., 119 & 120, Chancery Lane, London. % 


#,° A large stock of Second-hand Law Reports and Tezt-books on Sale. 











